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LOST TRAVELERS’ CHECKS 


One who purchases travelers’ checks and loses them can be made to 
stand the loss where the checks are subsequently paid by the issuing 
bank or company, under a recent decision of the Court of Civil Appeals 
of Texas, Fidelity & Casualty Co. of New York v. Harrison, 274 S. W. 
Rep. 1002. 

_This is because of the practice under which the user of such checks is 
required to give a bond of indemnity before the amount of the checks 
will be paid to him and to sign an agreement binding himself to hold 
harmless the issuing bank or company and the surety. 

It appeared that Harrison, the defendant in this case, purchased from 
the American Express Co., at its office in Paris, France, travelers’ checks 
aggregating $930 in different denominations ranging from $10 to $26U. 
After cashing one of the checks for the sum of $10, he lost the balance. 
On his way home to Fort Worth, Texas, he made written application to 
the express company for the amount of the lost checks. The company 
agreed to pay the sum without surrender of the checks if. the defendant 
would execute a bond with the Fidelity & Casualty Co. of New York as 
surety to indemnify the company against any loss which might be sus- 
tained as a result of making the payment. 

The defendant furnished the bond and the amount of the checks 
was paid to him by the express company. Subsequently, the lost checks 
were presented to the express company by persons holding them and 
were paid. The surety company made good the amount to the express 
company and brought this suit against the defendant. 

It appeared that at the time of securing the bond, the defendant 
signed an application which stated that he had lost the checks and had 
not disposed of them and contained this further stipulation: 


‘In consideration of the execution by the Fidelity & Casualty Co. of 
New York, hereinafter called the Company, of the bond herein and 
hereby applied for, Sidney M. Harrison of Fort Worth, state of Texas, 
hereinafter called the applicant, agrees as follows: (1) To pay on the 
execution of the said bond $20.40 as the premium thereon. (2) To in- 
demnify the Company against any losses, damages, costs, charges, and 
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expenses that the Company may in any way sustain, incur, or become 
liable for in consequence of the said bond, or any renewal thereof, or 
any new bond issued in continuation thereof, or as a substitute, therefor, 
and any proper evidence of the payment by the Company of any such 
losses, damages, costs, charges, or expenses shall be conclusive evidence 
against the applicant of the fact and extent of the applicant’s liability to 
the Company under this agreement.”’ 


It was held that, under this agreement, the surety company was 
entitled to recover from the defendant. The defendant attacked the 
clause in the application providing that any proper evidence of the pay- 
ment of the loss by the surety company should be conclusive evidence 
against the defendant of the fact and extent of his liability, on the 
ground that it was contrary to public policy. The court held that the 
clause was not contrary to public policy, quoting from an earlier de- 
cision, Guarantee Co. of North America v. Pitts, 78 Miss. 837, 30 So. 
Rep. 758, as follows: 


‘‘There is nothing wrong or unreasonable, or against public policy, 
in this stipulation. Parties sui juris (not under legal disability) may 
lawfully make such stipulations, and are bound by them. Under such 
contract the company was authorized in advance, as a condition of 
guaranteeing, to exercise discretion as to paying any demand made by 
the holder of the guaranty, and was bound only to act without fraud in 
settling a claim, and, thus paying, is entitled to hold the party guaran- 
teed for reimbursement ; and the voucher proves the claim, if not shown 
to have been infected with fraud. The expense, delay, trouble, and risk 
of loss to the guarantee company is a sufficient safeguard against an un- 
warranted payment; and, without such a stipulation as complained of 
here, guarantee companies could not safely do business anything like as 
cheaply as they do, and to the evident advantage of the parties and of 
the general public.’’ 


The defendant undertook to defend on the ground that he was not 
liable to the express company for the amount paid on the forged in- 
dorsements and that, therefore, the surety company should not have 
paid the express company that amount and was not entitled to recover 
from him. 

It appeared, however, that at the time when the express company 
paid the amount of the checks to the defendant, the defendant executed 
a bond agreeing to hold the express company harmless from all liability 
and losses which it might thereafter suffer by reason of making the 
payment. This agreement, the court held, precluded the defendant from 
setting up the defense that he was not liable to the express company. 

An interesting point in connection with travelers’ checks was brought 
out in a New York case, decided in 1917, Sullivan v. Knauth. In that 
ease, the plaintiff purchased travelers’ checks from the defendant and 
the action was brought by him to recover the amount of certain checks 
which were lost by him and subsequently paid by the defendant upon 
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forged countersignatures. Upon the cover of the book containing the 
checks was printed the following stipulation: ‘‘We refund the amount 
of lost checks against execution of a suitable bond of indemnity.’’ The 
defendant refused to refund the amount of the checks to the plaintiff 
for the reason that the latter refused to give the bond stipulated for. 

It was held that the plaintiff was entitled to recover, notwithstanding 
his refusal to give a bond for the reason that the stipulation quoted did 
not apply in the present instance. It did not apply becauce it referred 
o ‘‘lost’’ checks and the court pointed out that the checks in question 
were not lost, saying: ‘‘ The checks are not lost; they are in the possession 
of defendants, and were produced by them upon the trial of the action. 
While defendants asserted that the checks had been paid, they did not 
undertake to question the evidence offered by plaintiff that his name 
appearing thereon as a countersignature was a forgery.”’ 

If this decision is followed by the Texas courts, the plaintiff in 
the Texas case would have fared better if he had refused to sign the 
various bonds and agreements required of him and brought suit against 
the express company. 


REELS 


STATUTE REQUIRING DEPOSITOR TO NOTIFY BANK OF 
PAYMENT OF FORGED CHECK 

Twenty-five or more states have enacted a statute under which a 
bank is not liable to its depositor in paying a forged or raised check 
unless the depositor notifies the bank of the payment within a specified 
period after the canceled- vouchers are returned to him, or after the 
bank has notified him that the canceled vouchers are ready for delivery. 
The time within which notice may be given varies in the different states 
from thirty days to two years, North Dakota and Oregon allowing thirty 
days and Vermont two years. In Iowa, Kansas and Minnesota the time 
allowed is six months. One year is allowed in Missouri, Nebraska, West 
Virginia, Illinois, Ohio, Maine, Massachusetts, Montana, New Jersey, 
New York, Rhode Island and Wisconsin. 

It has been held in some eases that such statutes do not apply to 
checks bearing forged indorsements and that the expression ‘‘ forged 
check’’ includes only a check upon which the signature of the drawer is 
forged. In a recent Georgia decision it was held that the Georgia statute 
did not apply to a check signed in the name of the depositor by a person 
wrongfully assuming authority as agent. The case is Samples v. Milton 
County Bank, 129 8. E. Rep. 170. The decision will be found among the 
banking decisions in this issue. 

It appeared that the plaintiff had an account in the defendant bank 
and that the checks in question were drawn against her account by her 
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husband and signed in the following form: ‘‘Mrs. N. B. Samples, by N. 
M. Samples.’’ The plaintiff’s husband had no authority to sign the 
checks. 

The Georgia statute provides that a bank shall not be liable to its 
depositor on paying a forged or raised check unless the depositor, within 
sixty days after the return of the voucher representing the payment, 
gives notice thereof to the bank. 

In the present case the plaintiff did not notify the bank until nine 
months after the return of the checks to her. In the meantime, her 
husband had died. 

Upon the trial, the court instructed the jury that a forged check, 
within the meaning of the statute, ‘‘is a check drawn in the name of 
any person without the authority of such person,’’ and that it was in- 
ecumbent upon the plaintiff, therefore, to give notice of the payment of 
the checks within sixty days after she received them back from the 
bank. A verdict was accordingly found for the bank. 

On the appeal, the appellate court held that the lower court was in 
error in its definition of a forged check. The appellate court held that 
the checks in question were not forged checks within the meaning of 
the statute but were merely ‘‘a false and fraudulent assumption of au- 
thority.’’ The judgment of the lower court was, therefore, reversed. 

Apart from any statute, there is a general rule of law to the effect 
that a depositor is under an obligation to examine the checks returned 
to him by his bank for the purpose of seeing whether any of them have 
been paid upon forged or unauthorized signatures. And, if the depositor 
finds that any such checks have been paid it is his duty to give the bank 
notice within a reasonable time. If the Georgia statute does not apply to 
the checks involved in this case, it would seem that, under the general 
rule stated, the depositor should have given notice to the bank long 
before she did. The authorities are not harmonious on the question as 
to what constitutes a reasonable time in cases of this kind. But a wait 
of nine months is obviously unreasonable. 


ERERERER 


FEDERAL RESERVE BANK NOTES AS LEGAL TENDER 


A tender of payment to be valid must be made in legal tender money. 
If made in money which is not legal tender, the person to whom the 
tender is made may reject it. But, in refusing the tender he must make 
specific objection to the kind of money in which tender is made. Other- 
wise, if the tender is made in lawful money, he will be deemed to have 
waived the objection as to the character of the money. 

This rule was applied in the recent decision of the Supreme Court 
of Louisiana, McLeod v. Hoover, 105 So. Rep. 305. 
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It appeared that 1,000 acres of land, belonging to the plaintiff, were 
sold to the defendant for unpaid taxes. The present action was brought 
by the plaintiff to compel the defendant to execute and deliver to the 
plaintiff a redemption deed of the property. Under the laws of Louisiana 
property sold for taxes may be redeemed by the owner within one year 
from the date of recording the tax sale. The defense to the present 
action was that the plaintiff had not made a legal tender to the defendant 
of the amount due within the time limited for redeeming the property. 

The facts show that prior to the expiration of the time for redemp- 
tion, the plaintiff met the defendant on the street and tendered to him 
$929.03 in currency, most of which was Federal Reserve Bank notes. 
The defendant refused the money, stating that ‘‘we’’ (meaning his at- 
torney and himself) ‘‘had talked the matter over yesterday and had de- 
cided not to sign the deed.’’ Some reference was made by the defendant 
to the fact that the money offered by the plaintiff was not legal tender 
money. But it did not appear that this was brought clearly to the at- 
tention of the plaintiff or that the tender was specifically refused on that 
ground. This was brought out on the defendant’s cross-examination as 
shown by the following excerpt from the record: 


**Q. Did you look at the money Mr. MacLeod had there? <A. Not 
very much. 

‘*Q. Can you tell what any one of those bills were? A. Yes, sir; I 
saw between three and seven $100 bills and one $1 bill. 

‘*Q. Were the $100 bills national bank notes, treasury notes, Fed- 
eral Reserve Bank notes or what? A. I don’t know. It looked like good 
money tome. That is all I can answer. As to the amount exactly, or the 
kind of bills, I couldn’t answer that. . . 

**Q. Ordinarily, if anybody would offer you that kind of money to 
redeem a tax title, or for any other purpose, you would take it, w ouldn’t 
you? A. Yes, sir; in some form and some kinds. 

*““Q. Was that the kind of money that is in ordinary circulation? 
A. I don’t know about that. I think so. Looked like ordinary money 
to me. 

**Q. It looked the same kind of money you pass every day? A. Yes, 
sir. 

**Q. You would have been perfectly willing to take it, had your 
counsel not told you that it was not legal tender money? A. Yes, sir; I 
would have.’’ 


In holding that, under the circumstances, the tender, though made 
in Federal Reserve Bank notes was valid, the court said: 


‘“While plaintiff was not specifically notified that the tender was 
refused because it was not made in legal money, it is apparent that he 
did catch some remark about illegal money made by some one as de- 
fendant and his counsel moved away. This caused him to become un- 
easy to the extent that he called at the First State Bank, and presented 
two of the Federal Reserve Bank notes to the manager, J. H. Strickland, 
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to ascertain if they were not good money, to which inquiry Mr. Strick- 
land replied that, if they were not, he had a lot just like them in the bank. 
It further appears that Mr. Strickland was going to send off some money 
that day, and, as an accommodation to him, plaintiff exchanged his bills 
of large denominations for bills of smaller denominations. After plain- 
tiff left the bank, he again sought defendant and his attorney, with a 
view of persuading them to reconsider their determination not to allow 
the redemption of the property, but he was unable to find either. The 
door of the attorney’s office was locked, and defendant, apparently, had 
left town. Plaintiff then got in touch with his own attorney at Amite, 
and upon his advice proceeded on the same day to that town, and made a 
tender and deposit of the money with the tax collector, as provided by 
Act 170 of 1898, § 65, and then filed this suit. 

‘‘There is no merit in the defense of want of legal tender. We are 
satisfied that this plea was an afterthought, and not made in good faith. 
The tender was peremptorily refused because defendant was of the 
opinion that the delay for redemption had expired, and he was in a posi- 
tion to maintain his claim of ownership of property worth from $15,000 
to $25.000 under an adjudication made to him for the paltry sum for 
which he bid it in at the tax sale. In these circumstances, no tender at 
all was necessary, since the law does not demand anyone to do a vain 
and useless thing, and a formal tender is not required, where it would 
be made to no purpose. Moreover, the money tendered was for the 
most part Federal Reserve Bank notes and other notes constituting a part 
of the common currency of the country, and ordinarily passed as money. 
Such notes have been invariably recognized as a good tender for money, 
unless specially objected to. U.S. Bank v. Bank of Ga., 10 Wheat. 338, 
6. L. Ed. 343. See, also, Rose’s Notes to the cited case, p. 248, printed in 
said 6 L. Ed. And, as heretofore stated, the tender made by plaintiff to 
defendant was not directly and specifically refused because it was not 
made in legal tender money.’’ 


It may be mentioned that gold certificates, silver certificates and na- 
tional bank notes, as well as Federal Reserve Bank notes, are non-legal 
tender money. 


FREES 


FEDERAL RESERVE BANK LIABLE IN FORWARDING CHECK 
DIRECT TO DRAWEE 


The United States Circuit Court of Appeals has held that a Federal 
reserve bank which (in 1921) forwarded a check, which it received for 
collection, direct to the bank on which it was drawn, is responsible where 
the collection is lost as the result of the failure of the drawee bank before 
the draft which it sent in payment of the check could be collected. The 
decision referred to is First National Bank of Denver v. Federal Reserve 
Bank of Kansas City, Mo., Denver Branch, 6 Fed. Rep. (2d) 339. 

The complaint alleged that a corporation, known as the Amicon Co., 
maintained a checking account in the Citizens State Bank of Ordway, 
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Colo. Prior to September 27, 1921, the Amicon Co. drew nine checks 
upon the Citizens State Bank, aggregating $8,851.46 and payable to the 
order of a lumber company. 

On September 27th, the lumber company indorsed the checks and de- 
posited them in its account in the First National Bank of Denver, the 
plaintiff in the case ‘‘to transmit for collection.’’ 

The deposit slip which accompanied the deposit contained the fol- 
lowing provisions: 


‘‘This bank will observe due diligence in its endeavor to select respon- 
sible agents, but will not be liable in case of their failure or negligence 
or for loss of items in the mail. Checks on this bank will be credited con- 
ditionally ; if not found good at the close of business on day deposited 
they will be charged back to the depositor and the latter notified. All 
items are credited subject to final cash payment and are handled at risk 
of depositor.’’ 


The plaintiff bank thereupon credited the checks to the account of the 
lumber company and indorsed and delivered the checks to the Denver 
Branch of the Federal Reserve Bank of Kansas City, the defendant in 
the case, for collection. 

The defendant Federal Reserve Bank then indorsed each of the 
chécks on the back thereof as follows: ‘‘Pay to the order of any bank or 
trust company; all previous indorsements guaranteed. September 28, 
1921. Denver Branch, Federal Reserve Bank of Kansas City, Denver, 
Colorado,’’ and transmitted the checks direct to the Citizens State Bank, 
on which they were drawn, for payment. 

On October 5th, the Citizens State Bank stamped the checks paid, 
charged them against the account of the Amicon Co., and forwarded to 
the defendant Federal Reserve Bank its draft on the Central Savings 
Bank & Trust Co. of Denver for the amount of the checks. 

On October 6th, the defendant bank presented the draft to the Cen- 
tral Savings Bank & Trust Co. for payment and payment was refused. 

On October 8th, the Citizens State Bank of Ordway was closed by 
the order of the State Bank Commissioner of Colorado. 

On October 25th, the defendant bank notified the plaintiff by letter 
that the checks had not been collected and that the defendant was hold- 
ing the unpaid draft which had been given in payment. 

The complaint further alleged that the defendant Federal Reserve 
Bank was negligent in various respects among which were the following: 


‘‘In failing to collect from said drawee bank the amount of said 
checks in cash. 

“In accepting for said checks a draft to its order in payment thereof. 

‘‘In transmitting and delivering to said drawee bank said checks 
without receiving therefor in cash the amount thereof and in placing 
itself in a position of inability to restore said checks to the plaintiff. 
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‘*In failing to use ordinary diligence in requiring said drawee b: nk 
to promptly pay said checks or return the same.’’ 


Prior to the commencement of this action, the lumber company, the 
real owner of the checks, assigned to the plaintiff bank its interest in 
the checks and its claim and cause of action against the defendant bank. 
This situation was, therefore, the same as though the lumber company 
itself had been the plaintiff in the action. 

The defendant Federal Reserve Bank filed a demurrer to the com- 
plaint on the ground that it did not state facts sufficient to constitute a 
cause of action. The only question before the court, therefore, was 
whether, admitting that the facts alleged in the complaint were true and 
could be established by evidence, the plaintiff was entitled to recover. 

One of the defenses urged by the defendant Federal Reserve Bank 
was based upon Regulation J (8) of the Federal Reserve Board, Series 
of 1920. This regulation reads as follows: 

‘‘In handling items for member and non-member clearing banks, a 
Federal Reserve Bank will act as agent only. The board will require 
that each member and non-member clearing bank authorize its Federal 
Reserve Bank to send checks for collection to banks on which checks are 


drawn, and, except for negligence, such Federal Reserve Bank will as- 
sume no liability.’’ 


In the absence of any agreement or statute it is generally held that a 
collecting bank is guilty of negligence when it forwards an item direct 
to the bank from which it is to be collected, the theory being that the 
debtor is not the proper agent for the purpose of collecting the debt. 't 
is also held that a collecting bank is negligent in receiving a draft, or 1a 
fact anything except cash, in payment of the item which it is collecting. 

It will be noticed that Regulation J (8), quoted above, authorizes 
Federal reserve banks to send checks for collection direct to the banks on 
which the checks are drawn, but says nothing about what may be re- 
ceived in payment. The court held that, while the defendant bank was 
justified in forwarding the check in question direct to the drawee, it 
was not justified in receiving a draft in payment, but should have made 
the collection in cash. In so holding the court follows the decision of 
the United States Supreme Court in Federal Reserve Bank of Richmond 
v. Malloy, 44 Sup. Ct. Rep. 296. This decision was published at page 
261 of the April, 1924, Banking Law Journal. 

It seems lacking in logic to hold that a collecting bank may forward 
an item direct to the bank on which it is drawn but may not receive a 
draft in payment. Just how the collection is to be made in such circum- 
stances, the court does not make clear. But, apparently, the collecting 
bank, for its own protection, would have to insist upon a remittance in 
currency either by messenger or express, a method, which if possible of 
accomplishment, would be most unusual. 





THE BANKING LAW JOURNAL 827 


s The transaction out of which this litigation arose occurred in Sep- 
tember, 1921. Due to changes in the Federal Reserve regulations and 
- collection methods, a different result would be reached in a similar 
transaction occurring at the present time. 

On July 10, 1923, Regulation J of the Series of 1923 was adopted 
under which Federal reserve banks were expressly authorized to make 
collections either in cash or draft. Before this regulation went into 
efiect, however, it was suspended and never became effective. But under 
Regulation J of the Series of 1924, collecting by draft is now authorized. 
Section V, subdivisions 1, 2 and 3 of that Regulation provide as follows: 


**(1) <A Federal reserve bank will act only as agent of the bank from 
which it receives such checks and will assume no liability except for its 
own negligence and its guaranty of prior indorsements. 

‘*(2) A Federal reserve bank may present such checks for payment 
or send such checks for collection direct to the bank on which they are 
drawn or at which they are payable, or in its discretion may forward 
them to another agent with authority to present them for payment or 
send them for collection direct to the bank on which they were drawn or 
at which they are payable. 

‘*(3) A Federal reserve bank may in its discretion and at its option, 
either directly’ or through an agent, accept either cash or bank drafts in 
payment of or in remittance for such checks and shall not be held liable 
for any loss resulting from the acceptance of bank drafts in lieu of cash, 
nor for the failure of the drawee bank or any agent to remit for such 
checks, nor for the non-payment of any bank draft accepted in payment 
or as a remittance from the drawee bank or any agent.”’ 


x 


Furthermore, w® understand that, at the present time, Federal re- 
serve banks collect checks under agreements with the banks from which 
_ they are received, which agreements expressly permit the Federal re- 
serve banks to accept exchange drafts in payment of checks forwarded 
for collection. 


BANK NOT LIABLE FOR PAYMENT OF CITY WARRANTS ON 
INDORSEMENTS ALLEGED TO BE FORGED 


Under the Negotiable Instruments Law a check is payable to bearer 
‘when it is payable to the order of a fictitious or non-existing person, 
and such fact was known to the person making it so payable.’’ Owing 
to the fact that bearer checks are transferable without indorsement, it 
is usually held that if a check payable to a fictitious payee is wrongfully 
indorsed in the payee’s name and subsequently paid by the drawee bank, 
the drawer cannot hold the bank liable for the amount of the check on 
the theory that it paid the check on a forged indorsement. The reason 
for this is that since the check is in reality a bearer check it can be 





828 THE BANKING LAW JOURNAL 


validly transferred without indorsement, and it is, therefore, immaterial 
that the indorsement has been wrongfully made. 

It must be borne in mind that a check payable to a fictitious person 
is payable to bearer only when the fictitious character of the payee is 
known to the drawer. If the drawer believes the payee to be a real per- 
son, even though no such person exists, the check is not payable to 
bearer and the drawee bank becomes liable to the drawer if it pays upon 
a forged indorsement. 

A decision of the Appellate Court of Indiana involved the payment 
by a bank of city warrants payable to fictitious payees. The case is City 
of Indianapolis v. National City Bank of Indianapolis, 148 N. E. Rep. 
675. The defendant bank was a depository of the plaintiff city. The 
action was brought to recover the amount of 82 warrants, signed by the 
city controller and countersigned by the city treasurer, and marked 
‘“Payable at the National City Bank, Indianapolis, Ind.’’ 

It appeared that the warrants were issued for the purpose of paying 
salaries of laborers in the street department. The city alleged that the 
payees named in the warrants were fictitious persons, and that the war- 
rants were issued upon the fraudulent representation of the street com- 
missioner that the city was indebted to the persons named in the warrants 
for work done for the city. It was further alleged that the warrants 
were indorsed in the names of the fictitious payees and collected from the 


defendant. It was the plaintiff’s theory that since the payees were non- 
existing persons, any signature purporting to be the indorsement of any 
payee was a forgery, and therefore the bank was liable for paying the 
warrants on forged indorsements. 

The court held that the warrants were not checks and furthermore 
were not even negotiable instruments, for the reason that each warrant 


bore the words ‘‘subject to all delinquent taxes.’’ These words de- 
stroyed the negotiability of the instruments. The court further held, 
however, that it was the defendant’s duty to use care in paying the 
warrants, and that the rule as to the payment of checks payable to 
fictitious or non-existing persons should be applied. Under this rule if 
the names written in the warrants represented non-existing persons, and 
the controller believed that he was making the warrants payable to real 
persons, the warrants were not payable to bearer. 

The evidence introduced for the purpose of proving that the indorse- 
ments on the warrants were forgeries was held to be insufficient to show 
that the payees did not exist or that the indorsements on the warrants 
were forgeries. It was, therefore, held that the bank was not liable to 
the plaintiff for the amount of the warrants. 





The Law of Bank Checks 


Delivery of Checks 


A Consideration ot the Decisions Defining the Rights and Liabilities of the Bank, 
Its Depositor and Other Parties in Connection with Delivery of Checks 


By JOHN EDSON BRADY 








NOTE. This is the twelfth of a series of articles dealing with 
the Law of Bank Checks. Subsequent articles will take up Present- 
ment, Protest, Collection, Forgery, Clearing Houses and other phases 
of this branch of the law. 

Each article will be made as complete as possible and will 
undertake to refer to every decision of the American Courts deal- 
ing with the subject under discussion. 


§ 68. Necessity for delivery. 

§ 69. What constitutes delivery. 

§ 70. Rebuttable presumption of delivery. 

§ 71. Conclusive presumption of delivery. 

§72. Presumption against delivery. 

§ 73. Conditional delivery. 

§ 74. Delivery of check by mail. 

§ 75. Delivery of check on Sunday. 

§ 76. Negotiation of wrongfully completed check. 


§ 68. Necessity for delivery. 


The delivery of a check means the transfer of its possession, actual 
or constructive, from one person to another, with intent to transfer 
title thereto. Delivery is the final step essential to the inception of a 
check as a binding contract. Every contract on a negotiable instrument 
is incomplete and revocable until the delivery of it for the purpose of 
giving it effect. The mere drawing of a check, which the drawer re- 
tains in his possession, forms no contract and no person can gain an 
enforceable right therein until it has been actually delivered by the 


1. The Uniform Negotiable Instruments Act provides by Section 16 thereof 
“Every contract on a negotiable instrument is incomplete and revocable until de- 
livery of the instrument for the purpose of giving effect thereto. As between im- 
mediate parties, and as regards a remote party other than a holder in due course, 
the delivery, in order to be effectual, must be made either by or under the au- 
thority of the party making drawing, accepting or indorsing, as the case may 
Gk. 5 so 

United States v. Chase Nat. Bank, 241 Fed. Rep. 535; Linick v. Nutting & 
Co., 140 N. Y. App. Div. 265, 125 N. Y. Supp. 93; Empire Trust Co. v. President 
etc. Manhattan Co., 97 N. Y. Mise. 694, 162 N. Y. Supp. 629. 
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drawer, or by some one acting in his behalf.1 So, where a check was 
handed over by a lawyer contrary to instructions it was held that there 
was no legal delivery, and that the check was void.? 

In an Oregon case it appeared that a person who purchased from the 
defendant bank two drafts drawn on another bank intending to make 
gifts of the drafts to the payees named therein, died without delivering 
the drafts to the payees. It was held that the payee had acquired no 
interest in the drafts for the reason that there had been no delivery and 
that the executrix of the decedent was entitled to receive from the de- 
fendant bank the money represented by the drafts upon surrendering 
them for the use of the defendant.’ 

In an action against the drawer of a check, where the answer denies 
the indorsement of the check by the payee and its delivery to the holder, 
the holder must establish such indorsement and delivery by evidence, 
in order to recover. 

There are cases in which, although there has been no actual delivery, 
there are facts present which warrant a presumption of delivery and 
these will be referred to later.5 


§ 69. What constitutes delivery. 


In order to constitute a complete and valid delivery both parties 
must join in the transaction. This point is well illustrated by a holding 
that merely leaving a check on the desk of ‘the clerk of the party for 
whom the check was intended, without the clerk’s knowledge, does not 
constitute a delivery.® 

In a Maryland case it appeared that the defendant drew a check 
payable to the order of his daughter and delivered it to the daughter’s 
husband, telling the latter not to deposit it until he, the drawer, should 
give the word. It was held that the daughter could not enforce the 
check against her father.? 

Where the drawer of a check dies before it has been delivered to the 
payee the instrument becomes a nullity and it cannot thereafter be 
delivered by his representatives so as to make it a binding obligation. 
This, where a member of a mutual benefit association drew a check in 


2. Hoit v. McIntire, 50 Minn. 466, 52 N. W. Rep. 918. 

3. Gellert v. Bank of California, 107 Ore. 162, 214 Pac. Rep. 377. 

4. Congress Tucking Co. v. Alton Dress & Waist Co., Ine., 154 N. Y. 
Supp. 156. 

5. See infra, §70, 71. 

6. Kinne v. Ford, 52 Barb. (N. Y.) 194. The court said: “If the clerk, 
for any reason, did not consent to the delivery of the check, either from mental 
infirmity or lack of attention, or any physical incapacity, there was no delivery 
to him in law.” 

7. Poland v. Chessler, 145 Md. 66, 125 Atl. Rep. 536, where the court said: 
“A check which is not to be used except at the pleasure of the drawer manifestly 
cannot be made the subject of a suit as between the original parties.” 
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payment of his dues, but did not deliver it to the association, it was 
held that his next of kin could not, after the drawer’s death and after 
the time for payment of dues had elapsed, deliver the check to the 
association and thereby become entitled to participate in the death 
benefit fund.® 

The handing of a check by the drawer to his agent, for the purpose 
of having it delivered to the payee, does not constitute a delivery to the 
payee. This was held in a case where the holder of an endowment policy 
applied to the company by which it was issued for a loan thereon. The 
company handed the check in question to its agent, who induced the 
payee to indorse it in the belief that he was signing a voucher, cashed 
the check and absconded with the proceeds. It was held that there had 
been no valid delivery to the payee, that there had been no payment 
by the company to him and that he was therefore entitled to the return 
of his policy and to have the note, which he had given for the loan, de- 
livered up and canceled. But where a check, was delivered by the de- 
fendant to the plaintiff’s agent, in part payment for an automobile, it 
was held that there was a sufficient delivery of the check, although the 
parties intended at the time that the check given was to be replaced by 
another one. It appeared that the defendant drew the check on a blank 
form of a bank other than his own bank. The plaintiff’s agent agreed 
to hold the check until the defendant could return to his office and de- 
liver in its stead a numbered check from his own check book. The 
defendant subsequently undertook to cancel his order for the automobile, 
but it was held that he was liable on his check.!° 

Even though the payee hands the check back to the drawer, the de- 
livery may be valid if it appears that the drawer holds the check after 
such redelivery merely as the agent or trustee of the payee, as, for 
instance, where the payee indorses the check to another and then returns 
it to the drawer for the purpose of having it forwarded to the person 
to whom it was indorsed. If the drawer in such a ease, fails to forward 
the check as agreed, he will be liable to the payee.11 

A constructive delivery of a check may be effected by the drawer’s 
direction to a third person in actual possession of the instrument to 
deliver it or to hold it for the payee, so that the payee becomes the owner 
of the check. To illustrate, Bergmann drew a check to the order of Litt, 
caused the latter to indorse it to the order of the plaintiff and instructed 
him to deliver it to the plaintiff. The decision does not explain why 
the transaction was handled in this manner, but it does appear that some- 
one forged the plaintiff’s indorsement and deposited the check in the: 


8. Drum v. Benton, 13 App. D. C. 245. 

9. Barry v. Mutual Life Ins. Co., 211 Mass. 306, 97 N. E. Rep. 779. 

10. American Automobile Co. v. Perkins, 83 Conn. 520, 77 Atl. Rep. 954. 
11. Behrens v. Kruse, 132 Minn. 69, 155 N. W. Rep. 1065. 
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defendant bank by which it was collected from the drawee. It was held 
that there was a valid constructive delivery of the check and that the de- 
fendant bank was liable to the plaintiff for its amount.1? 

The delivery of a check to one of two or more payees operates as a 
delivery to all. 13 


§70. Rebuttable presumption of delivery. 

It is not necessary that the holder of a check, in bringing an action 
thereon, establish in the first instance by positive proof that the check 
was properly delivered by the drawer, in order to recover. When a 
person’s signature appears on a check, and the check is no longer in his 
possession, the law presumes a valid and intentional delivery by him.'4 

As between the immediate parties to the check, that is in an action 
brought by the payee against the drawer, or in an action by a remote 
party other than a holder in due course, this presumption of a valid 
delivery may be rebutted. The drawer may show, by way of defense, 
that there was no valid delivery. The burden is of course 
upon the drawer to completely establish want of proper delivery. In 
an instance where the drawer failed to make out his defense, the action 
was brought by the payee of a check for $10,000, who was a physician, 
after the death of the drawer. The physician alleged that the check was 
given for services rendered. In an attempt to defend on the ground 
that there was no delivery, the administrator showed that the check 
was in the writing of the payee and that the decedent was accustomed 
to have about him checks signed in blank. From this it was argued 
that the payee might have surreptitiously obtained a check signed in 
blank and filled it in. But it was held that this evidence was not 
sufficient to establish want of delivery and that the payee was entitled 
to recover under the provision of the Negotiable Instruments Law, to 
the effect that a valid and intentional delivery is presumed in such a case 
until the contrary is proved.15 

In a New York case it appeared that a check after being certified 
was delivered by the bank to the wrong party. This party took it to 
a trust company which was named as payee and received the amount in 
revenue stamps. It was held that the trust company could not recover 
against the certifying bank because there had been no delivery of the 


12. Wolfin v. Security Bank, 170 N. Y. App. Div. 519, 156 N. Y. Supp. 474, 
aff’d. 218 N. Y. 709, 113 N. E. Rep. 1068. 

13. Spaulding v. First Nat. Bank, 210 N. Y. App. Div. 216, 205 N. Y. 
Supp. 492. 

14. The Uniform Negotiable Instruments Act provides in Section 16: “Where 
the instrument is no longer in the possession of a party whose signature appears 
thereon, a valid and intentional delivery by him is presumed until the contrary 
is proved.” 

15. Moak v. Stevens, 45 Misc. Rep. (N. Y.) 147, 91 N. Y. Supp. 903; con- 
struing See. 35 of the New York Statute, (Section 16 of the Uniform Act). 
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check. There was no delivery because the drawer had authorized de- 
livery only upon condition that the trust company sell and deliver 
stamps to the drawer and the trust company failed to comply with this 
condition. The presumption as to delivery could be rebutted because the 
trust company, under the circumstances, was not a holder in due course.!® 


§71. Conclusive presumption of delivery. 


But, while in an action brought by the payee of a check, or an action 
by a remote party other than a holder in due course, the presumption of 
a valid delivery may be rebutted, where the instrument is in the hands 
of a holder in due course, a valid delivery thereof by all prior parties 
prior to him, so as to make them liable to him, is conclusively pre- 
sumed. This is the provision of the Negotiable Instruments Act!? and 
it changed the law in some of the states. In certain instances, prior 
to the adoption of the statute, it was held that an instrument, which 
had never been delivered by the maker or drawer, had no legal existence 
as negotiable paper, and that the party, against whom it was sought to 
be enforced, could always, unless estopped by his own negligence, suc- 
cessfully defend on the ground that there had been no delivery, without 
regard to the time or circumstances under which it was accquired by 
the holder.17* 

Under the law, as settled by the statute, a man may draw his check 
in complete form and leave it upon his desk. It may be blown from 
the window and picked up on the street, or a thief may enter and carry 
it off. There is no actual delivery in such a case. But, if the check 
happens to be drawn payable to bearer, so that it may be disposed of 
without forging the payee’s indorsement, and it is negotiated to a 
holder in due course, or is paid by the drawee bank without negligence, 
a valid delivery is conclusively presumed and the drawer will be held 
liable. And if the check is payable to order and is stolen by the payee, 
indorsed by him, and negotiated to a holder in due course, the holder 
will be entitled to recover, notwithstanding the absence of an actual 
delivery.18 

Where a check was delivered to the payee by the clerk of the drawer 
without authority, and afterwards negotiated to a holder in due course, 


16. Empire Trust Co. v. President and Directors, 97 Mise. Rep. (N. Y.) 
694; 162 N. Y. Supp. 629. 
17. Uniform Negotiable Instruments Act, Section 16. 


17a. In a Connecticut case decided before the adoption of the Negotiable 
Instruments Law, it was held that if the party purporting to be the drawer of 
a check, signed it, and it afterwards came into the hands of a bona fide holder, 
the presumption of law was that it was put in circulation by such drawer, unless 
the contrary be shown by him. Under the present statute the drawer would not 
be permitted to show that it was not put in circulation by him. Hoyt v. Seely, 
18 Conn. 353. 


18. Clarke v. Johnson, 54 Ill. 296; Shipley v. Carroll, 45 Ill. 285; Schaeffer 
v. Marsh, 90 Mise. Rep. (N. Y.) 307; 153 N. Y. Supp. 96. 
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it was held that the purchaser could recover on the check. Being a 
holder in due course, a valid delivery of the check to the payee was con- 
clusively presumed.'® 

It must be understood, however, that this conclusive presumption of 
delivery does not operate where it appears that the instrument was 
incomplete at the time wrongful possession of it was obtained.?° 


§72. Presumption against delivery. 

The fact that a check is in the possession of the drawer raises a 
presumption that it has not been delivered to the payee, and, unless 
notice of a different state of facts is brought home to the drawee bank, 
it has a right to act upon that presumption. This applies to a certified 
check, as well as to one which is not certified, with the result that, where 
the drawer of a check has it certified, and later appears at the drawee 
bank with the check in his possession, and requests that the certifica- 
tion be canceled, and the amount recredited to his account, the bank 
is within its rights in acceding to his request.*! 

In an Oregon case it appeared that one Jennie Posner purchased two 
drafts from the defendant bank. The drafts were drawn on J. P. 
Morgan & Co., the New York correspondent of the defendant bank. 
One of the drafts was made payable to the order of Flora Levor, and the 
other to the order of Mrs. E. W. Posner. The drafts were drawn in 
this manner because they were intended by the purchaser to be gifts to 
the payees named in them. 

Jennie Posner did not transmit the drafts to the payees, but remained 
in possession of them until the time of her death, which occurred eight 
days after the drafts were drawn and issued. After the death of Jennie 
Posner the drafts came into the possession of the plaintiff, Sarah Gellert, 
who was executrix under the will of the deceased. She tendered the 
drafts to the bank for the purpose of cancellation, and requested that 
the account of Jennie Posner be credited with the amount of the drafts 
or that the bank pay that amount to the plaintiff as executrix. The 
bank refused to grant the plaintiff’s request, and she then brought an 
action against the bank to recover the amount of the drafts with interest. 
It was held that the plaintiff was entitled to recover.?? 


§73 Conditional delivery. 
As between immediate parties, and as regards a remote party other 
than a holder in due course, the delivery of a check may be shown to 


19. Buzzell v. Tobin, 201 Mass. 1, 86 N. E. Rep. 923. 

20. Schaeffer v. Marsh, 90 Misc. Rep. (N. Y.) 307; 153 N. Y. Supp. 96, ex- 
plaining Linick v. Nutting & Co., 140 N. Y. App. Div. 265. See also, infra, § 76. 

21. Buehler v. Galt, 35 Ill. App. 225. 

22. Gellert v. Bank of California, 107 Ore. 162, 214 Pac. Rep. 377. 
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have been conditional, or for a special purpose only, and not for the 
purpose of transferring the property in the instrument.?% 

A Minnesota case illustrates this principle. One McIntire, having 
entered into an agreement with a party named Hoit to purchase certain 
land, drew a check, payable to the firm of which Hoit was a member, 
and gave it to his lawyer, with instructions to deliver it to Hoit as soon 
as the contract was properly executed. The contract was signed by 
another member of the firm, acting without authority and the lawyer 
thereupon handed over the check. In an action brought against McIn- 
tire by the payee firm, it was held that the handing over of the check 
by the lawyer, contrary to instructions, was not in law a valid delivery 
of the same and that the check was without consideration and unenforce- 
able.?4 

Where it appears that the drawer delivered the check conditionally 
and the payee transferred it in violation of the condition, the burden is 
upon the transferee to show that he acquired the check as a holder in due 
course.?5 

But where the instrument is in the hands of a holder in due course, 
a valid delivery thereof by all parties prior to him so as to make them 
liable to him is cénclusively presumed.2® This rule of conclusive pre- 
sumption of delivery operates in favor of a holder in due course of a 
check, which was originally delivered by the drawer upon condition, and 
wrongfully negotiated by the person to whom it was so delivered.?7 


§ 74. Delivery of check by mail. 
Since title passes to the payee of a check at the moment when it is 
delivered to him, it sometimes become important to know when delivery 


23. Covey v. Cannon, 104 Ark. 550, 149 S. W. Rep. 514; Kasperski v. Karas- 
kiewies, 192 Ill. App. 113; Griggs v. Village of Red Jacket, 171 Mich. 142, 137 
N. W. Rep. 136; Poland v. Chessler, 145 Md. 66, 125 Atl. Rep. 536; Gunby v. 
Hayden, 181 Mo. App. 449, 168 S. W. Rep. 899; Parker v. Young, 73 N. J. L. 774. 

Section 16 of the Uniform Negotiable Instruments Act provides “in such 
case the delivery may be shown to have been conditional, or for a special pur- 
pose only, and not for the purpose of transferring the property in the instrument.” 


24. Hoit v. McIntire, 50 Minn. 466, 52 N. W. Rep. 918. See also Shulman 
v. Damico, 115 N. Y. Supp. 90, in which it was held that, where the defendant 
gave a check to the plaintiff as a deposit upon a conditional contract for the 
purchase of fixtures, it being understood that if a certain other person furnished 
the fixtures there was to be no contract therefore with the plaintiff, and the de- 
fendant notified the plaintiff that the fixtures had been furnished by the other 
party, the plaintiff could not enforce the check against the defendant. 

In Norman v. McCarthy, 56 Colo. 290, 138 Pac. Rep. 28, it was held that 
parol evidence is admissible to show that there was no complete delivery. 


25. Silverman v. Gates Ave. Free Aid Loan Ass’n., Inc., 211 N. Y. Supp. 
491; German American Bank v. Cunningham, 97 N. Y. App. Div. 244, 89 N. Y. 
Supp. 836. 


26. Uniform Negotiable Instruments Act, Sec. 16. 


27. Johnson v. Harrison, 177 Ind. 240, 97 N. E. Rep. 930; Canda v. Zeller, 
3 N. Y. Supp. 128. 
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actually occurs. In the ordinary case delivery is accomplished when 
the payee obtains physical possession of the instrument. When the 
check is sent to the payee by mail the rule is that title to the check 
passes to the payee and there is a complete delivery of the check at the 
time of mailing, if the check was mailed by the drawer at the direction 
of the payee, or in response to his request.?§ 

But, where the check is mailed by the drawer at his own instance, 
and not at the request of the payee, the title remains in the drawer 
during transmission, and there is no delivery of the check until it is 
received by the payee.?® 

Thus it was held that, where a check was mailed by the drawer to 
the payee, and it did not appear that the mailing was at the instance of 
the payee, title remained in the drawer and the fund represented by the 
check was subject to garnishment in the hands of the drawer by a 
creditor of the payee, the summons in garnishment having been served 
upon the drawer before the check had left the post office at which it was 
mailed.?° 

And where the drawer of a check had it certified and deposited it in 
the mail, addressed to the payee, and in some way obtained possession 
of the check again and had it cancelled by the certifying bank, which 
had no knowledge of what had been done with the check after its certifi- 
cation, it was held that there had been no delivery of the check and that, 
therefore, the payee named in the check had no claim against the bank.3! 

In an Illinois case it appeared that a lawyer had made’a payment 
on account of certain stock he had agreed to purchase. The contract of 
purchase was abrogated by the sellers of the stock. The sellers mailed 
a notice of the abrogation of the contract, together with a certified check 
for the amount paid, to the attorney at his office. The notice and check 
were delivered at the office of the attorney during his absence on account 
of a prolonged illness, and placed in his desk by a person not in his 
employ. Before the attorney returned to his office and received the 
check, the bank upon which it was drawn had become insolvent. It 


28. Buehler v. Galt, 35 Ill. App. 225; Indiana Nat. Bank v. Holtsclaw, 98 
Ind. 85; Graves v. American Exchange Bank, 17 N. Y. 205; Kirkman vy. Bank of 
America, 42 Tenn. 397. 

29. Garthwaite v. Bank of Tulare, 134 Cal. 237; 66 Pac. Rep. 326; Buehler 
v. Galt, 35 Ill. App. 225. See also Talbot v. Bank of Rochester, I Hill (N. Y.) 
295. 

But see Bainbridge v. Hoes, 163 N. Y. App. Div. 870; 149 N. Y. Supp. 20. 
In that case it appeared that a man mailed a check for substantially his entire 
bank balance to his betrothed, the payee of the check, and at once committed 
suicide. The mailing of the check had not been at the request of the payee, and 
she had no knowledge whatsoever in respect to the matter. It was held, however, 
that “the delivery of the letter with the check to the United States post. office 
was clearly a delivery to the donee’s agent.’ 

30. Watt-Harley-Holmes Hardware Co. v. Day, 1 Ga. App. 646, 57 S. E. 
Rep. 1033. 


31. Buehler v. Galt, 35 Ill. App. 225. 
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was held that there had been no delivery of the check until the attorney 
had actually received it, and that he was entitled to recover from the 
sellers the amount of the check.?? 


§ 75. Delivery of check on Sunday. 

At common law judicial proceedings were prohibited on Sunday, but 
the making of contracts was lawful and a person might legally draw, 
make, indorse, accept or deliver checks or other negotiable instruments 
on that day. But, in many of the United States, statutes have been 
adopted, which have been construed by their courts as having the effect 
of annulling any contract executed and delivered on Sunday, on the 
ground that such statutes prohibit the making of all contracts on that 
day, and that contracts entered into on that day are, therefore null 
and void.5 

Since it is the act of delivery that completes and gives life to a 
contract, a negotiable instrument, delivered on a business day, is valid 
and enforceable though dated and signed on Sunday. And parol 
evidence is admissible to show that, notwithstanding the fact that a 
negotiable instrument is dated on Sunday, it was actually delivered on 
another day.7 

On the other hand, if the instrument bears the date of a business 
day parol evidence is competent to establish that the delivery thereof 
took place on Sunday.®® 

The fact that a negotiable instrument was made and delivered on 
Sunday cannot be used as a defense by an indorser of the instrument, 
whose contract of indorsement was entered into on a day other than 
Sunday. 

Contracts made on a Sunday are not void in the sense that they do 
not admit of ratification. So, the delivery on Sunday of a check, may 
be ratified by acts of the parties on a week day.*® 


§ 76. Negotation of wrongfully completed check. 

The presumption as to the delivery of a check, referred to in the 
preceding sections, contemplates an instrument complete in every par- 
ticular at the time it leaves the drawer’s hands. If the check is merely 


32. Stevenson v. Earling, 213 Ill. App. 395, Aff’d. 290 Ill. 565, 125 N. EL 
Rep. 322. , 

33. Merritt v. Earle, 29 N. Y. 115; Geer v. Putnam, 10 Mass. 312. 

35. Hooks v. State, 58 Fla. 57. 

36. Conrad v. Kinzie, 105 Ind. 281, 4 N. E. Rep. 8§3; Prescott Nat. Bank 
v. Butler, 157 Mass. 548, 32 N. E. Rep. 909. 

37. Trieber v. Commercial Bank, 31 Ark. 128. 

38. Allen v. Deming, 14 N. H. 133. 

39. Prescott Nat. Bank v. Butler, 157 Mass. 548, 32 N. E. Rep. 909. 

40. Cook v. Forker, 193 Pa. St. 461. 
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signed in blank, or is only partially filled out, a different rule applies. 
If such a check is filled out and negotiated without authority, it usually 
cannot be enforced against anyone whose signature was placed thereon 
before the wrongful taking of the check, even by a holder in due course. 
This rule is embraced in the provisions of the Uniform Negotiable 
Instruments Act.*! 

But it has been held by a New York court that another section of 
the Negotiable Instruments Act,*? which provides that ‘‘where the in- 
strument is in the hands of a holder in due course, a valid delivery 
thereof by all parties prior to him so as to make them liable to him 
is conclusively presumed,’? must be read in connection with this 
section.*% 

The conclusions reached as a result of reading these sections together 
are as follows. The delivery of a check by the drawer is necessary to 
the valid inception of the contract. The possession of such a check by 
the payee or indorsee is prima facie evidence of delivery ; but if it appear 
that the check has never been actually delivered, and that without any 
negligence or fault of the drawer, but by force or fraud, it was put in 
circulation, there can be no recovery upon it even in the hands of an 
innocent holder.*4 

Thus, where a check, which had been signed by the drawer, but not 
filled out, was stolen and the blank spaces filled, and was then negotiated 
to a holder in due course, by whom it was collected, it was held that the 
drawer of the check could recover the amount from the purchaser. The 
check, having been an incomplete, undelivered instrument, was under 
the circumstances, unenforceable under this section of the statute.*® 

The general rule applied in most, if not all jurisdictions seems to 
accord with the doctrine adopted by the New York courts. That is, 
that an incomplete instrument which has not been delivered, if com- 
pleted and negotiated without authority, is not a valid contract and 
is unenforceable even in the hands of an innocent holder,*® unless the 


41. Uniform Negotiable Instruments Act, See. 15. The provision reads as 
follows: “Where an incomplete instrument has not been delivered it will not, 
if completed and negotiated without authority, be a valid contract in the hands 
of any holder, as against any person, whose signature was placed thereon before 
delivery.” 

42. Section 16 of the Uniform Act. 

43. Uniform Negotiable Instruments Act, See. 15. 

44. Linick v. Nutting & Co., 140 N. Y. App. Div. 265, 125 N. Y. Supp. 93. 

45. Linick v. Nutting & Co., 140 N. Y. App. Div. 265, 125 N. Y. Supp. 93. 


46. Where a blank* acceptance, which had been returned to the acceptor was 
afterwards stolen, filled out and negotiated, it was held that the acceptor was 
not liable, even to a bona fide purchaser. Baxendale v. Bennett (Eng.), L. R. 3 
Q. B. Div. 525. 

A bill signed in blank, which is stolen, filled up and negotiated, is not en- 
forceable against the indorser. Salley v. Terrill, 95 Me. 553, 50 Atl. Rep. 896. 
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innocent holder is able to show negligence on the part of the drawer 
constituting an estoppel.*? 


47. Northern Pacific R. Co. v. Spokane Valley G. U., Wash., 232 Pac. Rep. 
691; Snodgrass v. Sweetser, 15 Ind. App. 682, 44 N. E. Rep. 648; Edelen v. Oak- 
land Bank, 39 Cal. App. 302, 178 Pac. Rep. 737; Phillips v. A. W. Joy Co., 114 
Me. 403, 96 Atl. Rep. 727. 

After the defendant had signed a note containing blank spaces the payee 
grabbed it and refused to return it. The note was later filled out, indorsed and 
discounted with the plaintiff bank. While ordinarily a maker is not liable on a 
note which is taken in this manner and filled out without authority, it was held 
that the bank could recover against the maker in this case, if it could be shown 
that the latter was guilty of negligence in permitting the instrument to get into 
circulation. Atlanta National Bank v. Bateman, 21 Ga. App. 624, 94 S. E. 
Rep. 853. 

Where a person negligently leaves blank signed checks unguarded and they 
are stolen and filled out and collected, the drawee bank is not liable to the depositor. 
8S. S. Allen Grocery Co. v. Bank of Buchanan County, 192 Mo. App. 476, 182 
S. W. Rep. 777. But see Citizens’ Nat. Bank v. Reynolds, 72 Ind. App. 611, 126 
N. E. Rep. 234. 


(To be continued) 





Banking Decisions 
In this department are published each month all ot the important decisions of the 


Federal and State Courts, involving questions pertaining to the 
law of banking and negotiable instruments 


STATUTE REQUIRING DEPOSITOR TO NOTIFY 
BANK OF PAYMENT OF FORGED CHECK 


Samples v. Milton County Bank, Court of Appeals of Georgia, 129 
S. E. Rep. 170 


The Georgia Banking Law provides that a bank shall not be 
liable to its depositor in paying a forged or raised check unless the 
depositor, within sixty days after the return of the voucher to him, 
notifies the bank of the payment. The plaintiff’s husband signed 
checks against the plaintiff’s account in the defendant bank without 
authority in the following manner: ‘‘Mrs. N. B. Samples, by N. B. 
Samples.’’ She did not notify the bank of the payment until nine 
months after the return of the vouchers to her. Her husband died 
in the meantime. It was held that the statute did not apply to a 
check of this kind because the signature was one made without 


authority rather than a forgery. A judgment in favor of the bank 
was reversed. 


Action by Mrs. N. B. Samples against the Milton County Bank. 
Judgment for defendant and plaintiff brings error. Reversed. 

Mrs. N. B. Samples brought suit against the Milton County Bank 
to recover a certain sum of money which she had deposited in the bank. 
The defendant denied liability and specifically pleaded that the money 
sued for had been withdrawn by checks bearing the name of the plain- 
tiff signed thereto as drawer, which checks, marked canceled and paid, 
had been returned to her by mail, and that the plaintiff, not having 
protested the payment of the checks by the defendant, nor in anywise 
complaining thereof, within more than 60 days after the checks had 
been returned to her, is, by such facts, estopped from asserting any 
claim against the bank. The defendant claimed that it believed the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 445. 
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name of the plaintiff was signed to the checks by her authority, and 
that the checks were thus cashed in good faith. 

It appears from the evidence that the plaintiff’s name was signed 
to certain of the checks by her husband, and that the bank cashed the 
checks for him, knowing that the signature was not the genuine signa- 
ture of the plaintiff but that the husband, purporting to act for the 
plaintiff, had signed her name thereto. They were signed ‘‘Mrs. N. B. 
Samples, by N. B. Samples.’’ The plaintiff denied that her husband 
had authority to sign her name to the checks. It further appears from 
the evidence that the checks cashed by the husband were marked paid 
and returned to the plaintiff by mail, with a statement of her account, 
and that she did not notify the bank of any lack of authority in her 
husband to sign her name to the checks until nine months after the 
canceled vouchers had been mailed to her, and after her husband had 
died. 

A verdict was found for the defendant. 

J. P. Brooke, of Alpharetta, for plaintiff in error. 

Geo. F. Gober, of Athens, and G. B. Walker, of Alpharetta, for de- 
fendant in error. 


STEPHENS,J. (after stating the facts as above) — The court, in 
his charge, instructed the jury that— 


‘*No bank which in good faith has paid, and charged to the account 
of a depositor, any money on any forged or raised check issued in the 
name of the depositor shall be liable to such depositor of the amount 
paid thereon, unless * * * within sixty (60) days after the return to 
the depositor of the voucher representing such payment [a voucher 
would be a check], the depositor shall notify the bank that the check 
so paid was forged or raised. 


This language is taken from section 44 of article 19 of the Banking 
Act, approved August 16, 1919, (Ga. L. 1919, pp. 135, 209). 
Continuing, the court instructed the jury that— 


‘A forged check, within the meaning of this particular statute, is 
a check drawn in the name of any person without the authority of such 
person. To illustrate, as applied to the plaintiff here, if some one signed 
her name to a check and it was done without authority from her, then 
within the meaning of this particular statute that would be a forged 
check, and it would be incumbent upon the plaintiff, within 60 days 
after receipt of the notice of the payment of this check from the bank 
to the plaintiff, to make complaint to the bank, and failure to do so 
would be a bar thereafter from asserting any claim against the bank 
on account of such payment.”’ 


The plaintiff excepted to the charge upon the ground that the checks 
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in question were not forged checks, and that therefore this provision 
of the Banking Act is not applicable. 

This provision of the Banking Act is in a sense punitive. It penalizes 
the depositor and deprives him of a right, which he would otherwise 
have had against the bank, to repudiate a forged or raised check. This 
penalty, under the terms of this section, may be enforced against the 
depositor without actual notice to him of the fact that the bank had 
cashed and charged against his account such a check. Since a sufficient 
notice under the act may be given to the depositor ‘‘by mailing to such 
depositor at his last-known address,’’ it is possible that the depositcer 
may not receive actual notice and, without actual notice, may be de- 
prived of his right to hold the bank liable for cashing and charging 
against his account a forged or raised check. 

Since statutes which are penal in their nature, and which abridge 
and curtail private rights and remedies, must be strictly construed, and 
since legal terms must, when used in a legislative act, unless the con- 
text demands otherwise, be construed in their legal sense, a ‘‘forged’’ 
check, as this term is used in the act, will be construed as referring to 
a check which is the result of an act of forgery, as defined in the 
criminal statutes. Johnson v. Bradstreet Co., 87 Ga. 79, 82,138. E. 250; 
Black on Interpretation of Laws, p. 130; Lewis’ Sutherland on Statu- 
tory Construction, vol. II (25 Ed.) § 398. 


‘‘To constitute forgery, the writing must purport to be the writing 
of another than the person making it. * * * Where one executes an 
instrument purporting on its face to be executed by him as the agent of 
the principal, he is not guilty of forgery, although he has in fact no 
authority from such principal to execute the same. This is not the 
false making of the instrument, but merely a false and fraudulent 
assumption of authority. The essence of forgery is the making of a false 
writing, with the intent that it shall be received as the act of another 
than the party signing it; and where it appears that it could not have 
been intended that the false writing should be received as other than 
what it purports to be, the maker may be guilty of cheating and swind- 
ling, but cannot be guilty of forgery.’’ Barron v. State, 12 Ga. App. 
342 (7), 77S. E. 214. 


It appearing from the evidence that the checks drawn by the plain- 
tiff’s husband in her name were not forged checks, the above-quoted 
excerpts from the charge of the court were error. 

Under the undisputed facts, the plaintiff was not irrespective of the 
above provision of the Banking Act, as a matter of law, estopped from 
repudiating her husband’s act in signing her name to the checks. The 
verdict found for the defendant therefore was not demanded. 

The court erred in overruling the plaintiff’s motion for a new trial. 

Judgment reversed. 
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FICTITIOUS PAYEE CHECKS HELD PAYABLE 
TO BEARER 


American Express Co. v. People’s Savings Bank, Supreme Court of 
Iowa, 205 N. W. Rep. 1 


The plaintiff express company issued through its agent at Cedar 
Rapids a number of drafts drawn upon its Chicago office, payable 
to the order of West Coast Co. and delivered them to Crozer. Crozer 
paid for the drafts with checks drawn by him on the defendant bank 
against an account which he had opened in the name of West Coast 
Co., which was a trade name used by Crozer. It appeared that 
Crozer was the agent of the plaintiff company and that he had opened 
the account in the defendant bank in connection with his employment. 
Each draft purchased by Crozer was indorsed by him and deposited 
in his account in the defendant bank and collected by that bank from 
the plaintiff express company. After a number of transactions of 
this kind, three checks which Crozer delivered to the plaintiff com- 
pany in payment for drafts were proven uncollectable. The plaintiff 
company thereupon sued the defendant bank for the amount of the 
drafts on the theory that the indorsements on the drafts had been 
made without authority. It was held that since the drafts were, with 
the knowledge of the plaintiff company, payable to the order of a 
fictitious person, they were, in effect, payable to bearer. It was, 
therefore, immaterial whether or not the indorsements on the drafts 
were authorized. It was accordingly held that the plaintiff company 
could not recover. 


Action at law to recover $7,187, the proceeds of four drafts issued 
by plaintiff as drawer and paid by plaintiff as drawee, and alleged to 
have an unauthorized indorsement thereon through which the defendant 
bank secured its title prior to presentment and payment. Upon the con- 
elusion of all the testimony the trial court sustained the motion of the 
defendant for a directed verdict, and judgment was entered accordingly. 
Plaintiff appeals. Affirmed. 

Carl F. Jordan and Deacon, Sargent & Spangler, all of Cedar Rapids, 
for appellant. 

George Stewart Holmes, John Redmond, and Johnson, Donnelly & 
Lynch, all of Cedar Rapids, for appellee. 


PER CURIAM.—Plaintiff seeks to recover the proceeds of four 
negotiable drafts, issued by it as drawer and paid by it as drawee, on the 
theory that the indorsement of the name of the payeés was without au- 
thority, and that the possession of and title to said drafts by the de- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 452. 
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fendant bank was obtained by and through unauthorized or forged in- 
dorsements. It appears that on or about November 16, 1916, at the 
instance and request of one M. F. Crozer, the plaintiff express company 
by its agent at Cedar Rapids, Iowa, sold and delivered to said Crozer a 
draft drawn upon the plaintiff at its Chicago office, in the sum of $1,975, 
payable to the order of ‘‘ Western Evergreen.’’ 

It is undisputed that said draft was indorsed by M. S. Crozer, ‘‘ West- 
ern Evergreen Co., M. 8. Crozer,’’ and by him deposited to his account 
in the name of ‘‘ West Coast Co.’’ at the defendant bank, which there- 
after collected the face of said draft through its correspondent, the 
Continental & Commercial National Bank in Chicago. On the same date 
the plaintiff issued another draft in the sum of $1,562, at the instance 
and request of Crozer, which draft was payable to the order of the West 
Coast Co., and after its indorsement by Crozer, ‘‘West Coast Co., 
Darbee,’’ this draft followed the same commercial channels as the first. 

On November 17, 1916, a third draft was issued, in the same manner, 
in the sum of $2,270, payable to the order of West Coast Co., and on 
the same day a fourth draft issued under similar conditions in the sum 
of $1,380, payable to the order of Western Evergreen Co. All of these 
drafts, after the indorsement by Crozer in the name of the payees, fol- 
lowed the same courses of negotiation and payment. 

The provocation of this suit was the failure on the part of the plain- 
tiff express company to realize on the checks received by it from the pur- 
chaser, Crozer, drawn by him on his account in the name of the West 
Coast Co. at the defendant bank. Prior to the issuance of these drafts, 
Crozer had opened an account at the defendant bank in the name of the 
West Coast Co., and it was upon this account that all checks received 
by the plaintiff company in payment of the drafts purchased from it 
were drawn. It may be further observed that the drafts in question do 
not constitute an isolated transaction, for the reason that from Septem- 
ber 18, 1916, to November 18, 1916, drafts were issued daily by the plain- 
tiff to Crozer, either in his name as payee, or in the name ‘‘ West Coast 
Co.,’’ or ‘‘ Western Evergreen Co.’’ All of the drafts so purchased were 
deposited by Crozer to his account in the name of the West Coast Co. 
at the defendant bank, and were forwarded to its Chicago correspondent, 
which made collection from the plaintiff company and remitted the pro- 
ceeds to the defendant bank in Cedar Rapids. The record discloses that 
some 33 drafts other than the ones in question were purchased from 
the plaintiff company by Crozer, payable to the Western Evergreen Co. 
or the West Coast Co., and aggregated approximately $45,000; that the 
names West Coast Co. and Western Evergreen were fictitious, and were 
assumed by Crozer as trade names, there is not the slightest doubt. 

Sufficient to state that at the time that Crozer opened his account at 
the defendant bank in the name of the West Coast Co., he told the officers 
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of the bank that he was an agent for the express company, and that he 
did not desire to use either the name of the plaintiff or his own name in 
conducting his business at the bank. At that time he carried and dis- 
played to the bank officials several railroad passes issued to him by the 
plaintiff, and which showed on their face that Crozer, by reason of being 
an employee of the express company was entitled to ride free on dif- 
ferent designated railroad lines. He stated to the bank that he was an 
employee, and engaged as an agent of the express company in shipping 
large quantities of decorative greens from west coast companies to various 
and sundry places in the middle west, and ‘‘that the American Express 
Co. did not want to use their name direct, and he did not want to use his 
name because it would confuse his business; the reason the American 
Express Co. did not want to use their name was because they did not 
want the general public, especially the other florists, to know that they 
as carriers of flowers were actually engaged in selling flowers.’’ Follow- 
ing this conversation, Crozer opened an account at the defendant bank 
under the name of West Coast Co., and signed the signature card, ‘‘ West 
Coast Co., Darbee.’’ Shortly thereafter the cashier of the bank tele- 
phoned Mr. Moyer, the general agent of the express company in Cedar 
Rapids, and informed him of the prior conversation with Crozer. The 
bank cashier testified : 


‘*T called Mr. Moyer over the telephone and asked him if Mr. Crozer 
was an agent of the company, and he said he was. I told him that he was 
carrying an account at our bank under the name of West Coast Co. for 
the purpose, so he stated, of facilitating shipments from the west. coast, 
and asked if that was as he understood the arrangement. He told me 
it was.”’ 


It is apparent from the record that the general agent knew Crozer 
was using a trade name in handling his business at the bank. He was 
informed of the statement made by Crozer to the bank when the account 
was opened. He was viewed as an employee of the express company 
by the bank and so treated by the plaintiff company. He was in fact 
engaged in the development of the express company business in the mid- 
dle west, and it is quite significant that when he assumed the name of 
West Coast Co. in opening his account with the bank, he explained to 
the bank the reason therefor. Although the clerk or cashier of the ex- 
press company at Cedar Rapids testified that the drafts in question 
were intended to be paid to the named payees, and that he did not know 
that they were payable to the order of fictitious or non-existing payees, 
it is shown that Mr. Moyer, the general agent of the company, had knowl- 
edge that Crozer was adopting a trade name or names in securing the 
drafts which were subsequently paid by the defendant bank through the 
Chicago office of the plaintiff. The trial court was clearly correct in its 
finding that the plaintiff company knew the method and manner of 
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Crozer in handling these transactions, and that the company as a matter 
of law had knowledge that when these numerous drafts were issued the 
payees thereof were names used by Crozer for the purpose of conduct- 
ing the business, and for no other. Furthermore, it knew that Crozer 
was drawing checks using the name West Coast Co. It knew that the 
numerous drafts were being issued in the name of the West Coast Co. as 
payee, and that Crozer himself was negotiating these drafts and indors- 
ing the same. The information and knowledge possessed by the general 
agent is chargeable to the plaintiff corporation. 

At the conclusion of all the testimony both parties moved for a 
directed verdict. The motion of the defendant was sustained, and the 
plaintiff appeals. As indicated by the above statement of the record, 
the case was tried below upon the theory that the knowledge of the 
drawer of the drafts as to the fictitious character of the payee was the 
controlling point in the case. Having been tried upon that theory, we 
shall dispose of it upon the same theory. 

All parties concede that if the drawer knew at the time the order was 
drawn that it was made payable to the order of a fictitious.or non- 
existing person, that, under the provisions of section 9469, Code 1924, 
it was payable to bearer. The knowledge of appellant is too clearly es- 
tablished for controversy. This being true, the court could not have 
done otherwise than to sustain the defendant’s motion for a directed 
verdict. This point being decisive of the case, we have no occasion to 
consider or discuss any other matters referred to by counsel. The judg- 
ment of the court below is affirmed. 


CHECK DELIVERED UPON CONDITION 


Silverman v. Gates Ave. Free Aid Loan Association, Inc., New York 
Supreme Court, 211 N. Y. Supp. 491 


In an action against the drawer of a check by one who received 
it from the payee where it appears that the drawer delivered the 
check to the payee conditionally and that the payee transferred it in 
violation of the condition, the burden is upon the holder to prove that 
he acquired the check under circumstances making him a holder in 
due course. 


Action by Ephraim Silverman against the Gates Avenue Free Aid 
Loan Association, Inc. Judgment for plaintiff, and defendant appeals. 
Reversed, and new trial granted. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 320, 
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PER CURIAM.—Judgment unanimously reversed upon the law, with 
$30 costs to appellant to abide the event, and new trial granted. 

It was error for the court to direct a verdict for the plaintiff. 
In the absence of all proof, the plaintiff would have been presumed to 
be a holder in due course. The defendant, however, pleaded and 
proved that its check in question had been given to the payee of it upon 
the agreement that it was not to be used or become effective unless the 
payee complied with certain conditions. This the payee did not do, and 
hence he never had title to the check. The proof showed a defect in the 
payee’s title, and therefore, under section 98 of the Negotiable Instru- 
ments Law, the plaintiff was put to his proof to show that he was a 
holder in due course. He offered no proof of this. It is not necessary 
that the instrument should have been procured by fraud or duress, in 
order to make the provisions of section 98 available. See section 94, 
Negotiable Instruments Law. 

Where a negotiable instrument is given with the understanding 
that it is not to be used unless a certain thing is first done by the payee, 
and that thing is not done, the payee’s title is defective; and, if the 
instrument is transferred in violation of the agreement, the burden is 
upon the holder to show that he acquired the title in due course. Ger- 
man-American Bank of Rochester v. Cunningham, 97 App. Div. 244, 89 
N. Y. S. 836; Walkof v. Strober, 200 App. Div. 104, 192 N. Y. S. 716. 


DRAWER DISCHARGED WHERE PAYEE HAS 
CHECK CERTIFIED 


Linsky v. United States, United States Circuit Court of Appeals, 
6 Fed. Rep. (2d) 869 


The defendant purchased merchandise from the Board of Sur- 
vey of the United States, delivering in payment on February 8th, a 
check. On February 10th, the United States had the check certified 
and on February 17th, deposited it in its bank for collection. The 
trust company on which the check was drawn failed on the same 
day and the check was returned. It was held that the United States, 
by having the check certified, discharged the drawer from liability 
and could not recover on the check or on the debt for which the 
check was given. 


Suit by the United States against Morris Linsky. Judgment for the 
United States, and defendant brings error. Reversed and remanded. 








NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 211. , 
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George F. Grimes, of Boston, Mass. (Edward M. Dangel, of Boston, 
Mass., on the brief), for plaintiff in error. 

George R. Farnum, of Boston, Mass. (Harold P. Williams, U. S. 
Atty., of Boston, Mass., on the brief), for the United States. 

JOHNSON, C. J.—The facts in this case were not in dispute, and 
are as follows: Defendant gave an order for merchandise and a check 
for its price to the Board of Survey of the United States Government on 
February 8, 1921. On February 10, 1921, the Board of Survey caused 
the check to be certified by the Tremont Trust Co., upon which it was 
drawn. On February 15, 1921, the goods for which the check was drawn 
were delivered, and on February 17, 1921, the Tremont Trust Co. was 
closed at the end of that business day by order of the bank commissioner 
of the Commonwealth of Massachusetts. The plaintiff deposited this 
check in the Federal Reserve Bank at Boston on the same day that the 
Tremont Trust Co. was closed, and the following day the check was re- 
turned because of its closing. The defendant at all times had sufficient 
funds deposited in the Tremont Trust Co. to cover this check, and upon 
its certification the trust company deducted and charged the defendant’s 
account with the amount of the check. The defendant proved his claim 
against the trust company, but was refused any credit in his proof of 
claim on account of the said check, and in consequence thereof has lost 
any and all dividends declared by said trust company to which he 
would be entitled because of said check. The check has always been re- 
tained by the plaintiff, and it has not in any way attempted to effect the 
collection of the said check, other than by this suit. 

The declaration contains two counts; one upon the check, and the 
other upon the debt for which the check was given. At the close of all 
the evidence, both the plaintiff and the defendant moved for a directed 
verdict. The court ordered a verdict for the plaintiff, and the defendant 
duly excepted. The refusal of the plaintiff’s motion and the granting 
of the defendant’s is assigned as error. As both parties moved for a 
directed verdict, they are concluded by the finding of the court, pro- 
vided there is any evidence to sustain this finding. Beuttell v. Magone, 
157 U. S. 154, 15 S. Ct. 566, 39 L. Ed. 654; Williams v. Vreeland, 250° 
U.S. 295, 39 8. Ct. 438, 63 L. Ed. 989, 3 A. L. R. 1038. 

As the facts were undisputed, the question presented for our deter- 
mination is whether the trial court was right in his application of the 
law to them. 

Under General Laws of Massachusetts, ce. 107, §§ 210, 211, if the 
holder of a check procures it to be accepted or certified, the drawer and 
all indorsers are discharged from liability thereon. 

In Minot v. Russ, 156 .Mass. 458, 31 N. E. 489, 16 L. R. A. 510, 32 
Am. St. Rep. 472, it was held that, if the drawer of a check gets it certi- 
fied for his own benefit, and then delivers it to the payee, he is not dis- 
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charged; but if the payee, for his own benefit, gets it certified, instead 
of getting it paid, then the drawer is discharged. In its opinion, at page 
460 (31 N. E. 490), the court said: 

‘“When a check payable to another person than the drawer is pre- 
sented by the drawer to the bank for certification, the bank knows that 
it has not been negotiated, and that it is not presented for payment, but 
that the drawer wishes the obligation of the bank to pay it to the holder 
when it is negotiated, in addition to his own obligation. ‘But when the 
payee or holder of a check presents it for certification, the bank knows 
that this is done for the convenience or security of the holder.’’ 


All of the decided cases are to the same effect. See 5 R. C. L. p. 525, 
and cases cited; Times Square Auto Co. v. Rutherford National Bank, 
77 N. J. Law, 649, 73 A. 479, 134 Am. St. Rep. 811; Sutter v. Security 
Trust Co. (N. J. Err. & App.) 126 A. 435, 35 A. L. R. 948, and note; 
First National Bank v. Whitman, 94 U. 8S. 343, 345, 24 L. Ed. 229; Born 
v. Indianapolis First Nat. Bank, 123 Ind. 78, 24 N. E. 173, 7 L. R. A. 442, 
18 Am. St. Rep. 312; Jersey City First Nat. Bank v. Leach, 52 N. Y. 
350, 11 Am. Rep. 708; Cincinnati Oyster, ete. Co. v. Nat. Lafayette Bank, 
51 Ohio St. 106, 36 N. E. 833, 46 Am. St. Rep. 560. 

Upon the record before us, there is nothing to take this case out of 
the operation of the law as stated in the authorities cited. The ac- 
ceptance of the check by the Tremont Trust Co. at the request of the 
payee, charging the same to the account of the drawer and retaining 
the funds, was equivalent to a redeposit of them by the payee. Times 
Square Auto Co. v. Rutherford Nat. Bank, supra. 

The debt for which the check was given was therefore extinguished, 
and there could be no recovery, either upon the check or upon a count 
for the value of the goods. 

The judgment of the District Court is reversed, with costs to the 
plaintiff in error in this court, and the case is returned to the District 
Court for further action, not inconsistent with this opinion. 


BANK NOT LIABLE FOR STOLEN BONDS 


Bowen v. First Nat. Bank of Thornton, Supreme Court of Iowa, 203 
N. W. Rep. 569 


The plaintiff left three unregistered government bonds with the 
defendant bank for safekeeping, the bank receiving no compensation 
for its service. The bonds were kept with the bank’s cash and other 
bonds and valuable papers, in the inner case of an iron safe. The 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 339. 
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safe was blown open by burglars and the contents of the inner case 
were stolen. It appeared that the town of Thornton, Iowa, where the 
bank was located, had no night watch. About twelve o’clock on 
the night before the robbery, some persons near the bank saw two 
men pass in an automobile, one of whom pointed toward the bank. 
Their suspicions were aroused and they called the cashier, but the 
eashier did not heed the warning and did not provide a watch for 
the building. It was held that the bank was required to exercise 
only ordinary care in the safekeeping of the bonds, that it had com- 
plied with this legal requirement and that it was not responsible for 
their loss. 


Action to recover the value of government bonds deposited with the 
defendant bank and stolen therefrom. Verdict and judgment for the 
defendant. Plaintiff appeals. Affirmed. 

Robinson, Boomhower & Moe, of Mason City, for appellant. 

D. W. Telford, F. A. Ontjes, and J. E. E. Markey, all of Mason 
City, for appellee. 


ARTHUR, J.—Appellant deposited three unregistered government 
bonds, on different dates, in the appellee bank for safekeeping. The 
bonds were kept in an iron safe in which the bank’s cash was kept, with 
other bonds and valuable papers. Some time after midnight August 16, 
1920, burglars entered the bank, blew up the safe, and stole the con- 
tents, including the bonds of appellant. The robbers were never ap- 
prehended, nor the bonds recovered. Practically all of the assignments 
of error are based upon alleged erroneous rulings of the court in the 
admission and exclusion of testimony. Although there are a large num- 
ber of errors assigned, we deem it necessary to refer specifically to only 
a few of them. 

Appellant testified that the cashier of the bank informed him, at the 
time one or more of the bonds were deposited, that insurance was carried 
by the bank for the protection of government bonds left in its care for 
safekeeping. The cashier testified that no insurance was carried by the 
bank, and denied that he ever informed appellant to the contrary. Coun- 
sel for appellant, in cross-examination of the cashier, sought to lay the 
foundation for impeachment by asking the witness if he had not told an- 
other party that the bank carried insurance. The objection to the ques- 
tion was sustained, upon the theory that the testimony was immaterial 
and wholly outside the issues. Later the court withdrew from the con- 
sideration of the jury all testimony relating to the subject of insurance. 
The delivery and receipt of the bonds by the bank was admitted, and to 
excuse its failure to return the same to appellant upon demand appellee 
set up as a defense the burglary and larceny of the bonds and that due 
care had been exercised for their safety. The case was tried upon the 
theory that the bank was liable only for its failure to exercise ordinary 
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care for the safety of the bonds, and no claim was made by appellant 
that the bank received them upon any other terms than as bailee for 
the accommodation of the appellant. No compensation was paid the 
bank, nor was any charge made by it for the services rendered. The 
duty of the bank was to exercise ordinary care for the preservation and 
safekeeping of the bonds. Kubli v. First National Bank of Pleasant- 
ville (Iowa) 200 N. W. 434. 

There was nothing in the contract between appellant and the bank 
to the contrary. If the bank in fact carried insurance, which not only 
protected it against liability for larceny, but also provided for the pay- 
ment of the bonds in question, it would, of course, have been a safer 
depository ; but the mere fact that the cashier stated to appellant that 
the bank carried insurance for the protection of its customers who left 
government bonds in its care for safe-keeping would not change the 
degree of care to be exercised by the bank. No issue based upon the 
alleged representation of the cashier that it carried liability insurance 
was tendered by appellant. We think the ruling of the court correct. 

It appears from the record that the safe in which the bonds were 
kept was in the front room and of easy access. The only other place 
for keeping bonds was a vault constructed of concrete and brick, and 
extending from the basement above the floor of the bank, and having a 
steel door in no sense burglar-proof. Some of the officers of the bank 
testified that they placed the bonds in the safe because they believed 
it provided better protection against larceny than the vault. The safe 
was a large one, and of the usual construction of iron safes, having an 
inner case, in which the bank’s cash was kept. The explosion blew 
off the outside doors and destroyed the inner case, so that, as stated, 
the cash and other papers in the safe were stolen. 


Appellant complains because the court permitted the witnesses to , 


testify that the officers of the bank regarded the safe as more secure 
for the protection of property than the vault. The criticism is without 
merit, and the testimony could not, upon any theory, have been pre- 
judicial. There was no dispute as to the care exercised by the bank. 
The facts were all before the jury. 

On Saturday night preceding the larceny, some parties nearby the 
bank saw two men pass in an automobile, one of them pointed his hand 
toward the bank. This occurred about midnight. There having been 
other bank robberies in the community, the suspicion of all of the persons 
present was aroused, and the cashier of the bank was called. He went 
to the store where the parties were assembled, and was informed of the 
occurrence. The town of Thornton, where the bank is located, did not 
have a night watch, and appellant complains because he was not per- 
mitted to show that the bank did not heed the warning and provide a 
night watch in or about the building. The bank was robbed the follow- 
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ing night, but no witness was able to identify the parties in the auto- 
mobile, and the record is wholly barren of any fact or circumstances 
tending to show who the robbers were. The ruling of the court was 
clearly correct. 

One of the directors of the bank was permitted to testify that he 
removed government bonds from his private box in the vault and placed 
them in the safe. He testified that he made the transfer for greater safe- 
ty. Other witnesses were permitted to testify that the safe was not 
burglar-proof, and that all of the officers of the bank knew and under- 
stood that fact. It was incumbent upon appellee to show ordinary care 
upon its part in the preservation of the bonds. One method of making 
this proof was to show that the receptacle in which the bonds were kept 
provided greater safety than any other place in the bank. There was 
no controversy in the evidence as to where the bonds were kept, the 
nature and character of the safe, or that it was in no sense burglar-proof. 

Many other rulings of the court are assigned as error. It is con- 
tended that appellant was limited too closely in the cross-examination 
of witnesses. We think this complaint not without merit. Too little 
latitude was allowed counsel in the cross-examination of some of ap- 
pellee’s witnesses, but it is scarcely conceivable that any actual prejudice 
resulted from the court’s rulings. All of the facts pertaining to the 
bailment and the robbery were detailed by the witnesses. We do not 
deem it necessary to refer specifically to the other matters complained 
of. Suffice it to say that they are without substantial merit. We are 
satisfied that appellant had a fair trial. 

The papers were kept in the receptacle in which the bank kept its 
eash, and, while the evidence may be somewhat lacking in fullness 
on the point, it fairly appears that the safe afforded better protection 
for the bond than the vault. The question of ordinary care was for 
the jury, and, having found for the defendant, we discover nothing in 
the record to justify a reversal. 

Affirmed. 


BANK NOT HOLDER IN DUE COURSE OF NOTE 


. Citizens’ Bank of Charleston v. White; Supreme Court of South 
Carolina, 128 S. E. Rep. 27 


The plaintiff bank discounted a note and gave the holder a cer- 
tificate of deposit in payment. Subsequently the plaintiff paid the 
certificate of deposit although it had notice that the maker had a 





NOTE—For similar decisions see Banking Law Journal Digest (Thira 
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defense which, if established, would defeat a recovery in an action 
against the maker brought by the company which transferred 
the note to the plaintiff. As the note was not paid at maturity the 
plaintiff brought suit. The trial resulted in a judgment for the 
plaintiff and the defendant appealed. The judgment was reversed 
and the complaint dismissed on the ground that since the plaintiff, 
with full knowledge that infirmities in the note were alleged to 
exist, had paid the certificate of deposit issued when the note was 
discounted, it was not a holder in due course, and was not entitled to 
sue the maker of the note as such. 


Action by the Citizens’ Bank of Charleston against S. H. White and 
the Mint Cola Co., Inc. Judgment for plaintiff, and defendants ap- 
peal. Reversed, and complaint dismissed. 

L. D. Jennings and M. W. Seabrook, both of Sumter, for appellants. 

Hagood, Rivers & Young, of Charleston, for respondent. 


JOHNSON, A. A. J.—The following statement appears in the case 
for this court: 


‘‘This action was commenced on the 19th day of February, 1921. 
The issues made by the pleadings are as follows: This is a suit on a note, 
dated March 5, 1920, on which was written in figures $1,200, whereas 
in the body of the note the amount is only written as twelve dollars, note 
being executed by the defendant S. J. White, on the back of which the 
defendant Mint Cola Co., Inc., a bankrupt corporation, indorsed its 
name along with the defendant White. It is alleged that before ma- 
turity the note was delivered for value to plaintiffs, who are the legal 
owners and holders thereof; that by mistake in drawing the note the 
words ‘twelve 00/100 dollars’ were inserted, the defendants intending 
to have inserted the words ‘twelve hundred 00/100 dollars’; that on 
maturity payment was demanded which was refused; that no part of 
it has been paid, and that $1,200 with interest and attorney’s fees are 
now due thereon. The court is prayed to reform the instrument, and 
for judgment for the $1,200 with interest and attorney’s fees. 

‘The amended answer admits the making of the note and that S. J. 
White signed his name on the back of it, and denies knowledge or in- 
formation sufficient to form any belief as to plaintiff’s alleged owner- 
ship of the note. The defendant 8. J. White further alleges that he is 
without information as to the reason why the said note was filled out for 
$12 and not $1,200, but in view of the further allegations herein con- 
tained avers that the alleged mistake in filling out the said note is im- 
material and without effect, except to put plaintiff upon notice that the 
same was not a bona fide obligation of this defendant for the sum of 
$1,200, and he denies that he is indebted to plaintiff in any sum. He 
further alleges that the note was materially altered after being signed 
by him, such alteration appearing on the face of the note and consists in 
the insertion of the words, ‘Eight shares of preferred stock, four shares 
of common stock Mint Cola Co., attached’; and that the note is not com- 
plete and regular upon its face, and that at the time of the alleged 
negotiation of the note, the plaintiff had notice of its infirmities; and he 
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further alleges that the note has upon its face a legal value for the 
sum of $12 only, and not for the sum of $1,200, and that, if plaintiff 
became the owner thereof, it purchased the same with notice of the fact 
that it was a legal obligation for the sum of $12 only, and that plaintiff 
could not recover from this defendant for more than that amount. The 
issue is further raised that there has been a failure of consideration for 
which the note was given, and that the defendant has received no con- 
sideration of any kind, whatsoever, for the said note, and that the said 
note is without consideration, null and void; and the prayer of the 
amended answer is for a dismissal of the complaint. 

‘This cause was tried at the April term, 1924, of the court of com- 
mon pleas for Sumter county, by his honor, Judge C. C. Featherstone, 
and a jury. After motion for directed verdict having been duly made 
both by the plaintiff and the defendant S. J. White, his honor directed 
a verdict for the plaintiff for the sum of $1,608 which verdict was duly 
taken and entered, and judgment entered thereon, from which verdict 
and judgment entered, or to be entered thereon, and the rulings of the 
court, this appeal comes.’’ 


For a clear understanding of the issues arising upon this appeal, it 
will be necessary to make a brief statement of the testimony adduced at 
the trial. Defendant appellant White, testified that on March 5, 1920, 
one McCown, an agent of Mint Cola Co., a corporation, offered to sell to 
him certain shares of stock in that company and to take in payment for 
same the note of White. The note was to be drawn for $1,200, but by 
a mistake of the scrivener the sum payable as expressed in words in the 
body of the note is $12. The figures on the margin of the note are $1,200. 

The note was drawn payable six months after date to the order of 
White, who then indorsed and delivered it to McCown to be forwarded 
to the company, who in turn were to send him stock in the company for 
same; that in about two weeks after this transaction, he (White) re- 
ceived a letter from said company stating that McCown had no au- 
thority to take his note in payment for the stock, and that they could not 
use it, and requested him to send check in payment for the stock; that, 
thereupon, so White testified, he wrote the company to return his note 
and call the trade off; that the company did not return his note, nor 
did they send him the stock for which it was given, and he heard nothing 
more in regard to the note until fall, when ‘‘they notified me the note 
was due.’’ He here probably refers to a letter to him from Linn & Linn, 
attorneys at Salisbury, N. C. (where the company was located) bearing 
date October 18, 1920, in which they describe the note, and say they hold 
same for collection, and demand payment. As will be seen later, plaintiff 
respondent claims that they purchased the note on May 15th, and the 
same was never out of their possession after that time. The testimony of 
White is corroborated throughout by another witness who testified that 
he attended largely to White’s correspondence. White accounted for 
his failure to produce the letter from Mint Cola Co. refusing to accept 
his note in payment for stock by saying that he had left same with his 
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attorney, who subsequently died, and the letter could not be found among 
the attorney’s papers. 

This testimony is not disputed, unless a letter which appears in the 
record from Mint Cola Co. to White, dated September 28, 1920, and in- 
troduced in evidence by White, can be considered as in conflict with 
White’s testimony. Mr. White testified, further, that he had a con- 
versation with Mr. Brown, the then president of Citizens’ Bank, and in- 
formed him of the cireumstances under which he gave the note. The only 
witness who testified for plaintiff respondent was C. R. I. Brown, who 
was president of said bank at the times herein mentioned. He testified 
that on May 15, 1920, the bank received the note in question presented 
by D. H. Hall, then president of the Mint Cola Co., and McCown, their 
sales agent, for discount, and that the bank discounted the note and gave 
Mint Cola Co. a certificate of deposit for $1,200 in payment thereof. 
This certificate was introduced in evidence, and showed that it bore date 
May 15, 1920, and was payable nine months after date. He testified, 
further, that the bank paid this certificate of deposit February 8, 1921; 
that at maturity of the note demand was made on White for payment of 
the note and he refused; that he conversed with White in November 
about the note. Mr. Brown’s testimony is not altogether clear as to 
what was said by Mr. White in that conversation. This question, how- 
ever, was asked him: 


**Didn’t he [White] tell you that shortly after he had given this note 
to the agent of the Mint Cola Co. that they wrote him a letter that they 
couldn’t use his note, to send his check for the stock, and he told them to 
send his note back, and he would eall it off? A. Something the gist of 
that. 

‘*Q. At that time you had not paid a thing for the note? A. I don’t 
think so, but we were under obligations to pay it when it was presented. 

“‘Q. But you hadn’t paid anything? <A. No, sir.’’ 


So that plaintiff paid its obligation to Mint Cola Co. with full notice 
that defendant had a defense, which if established, would defeat a re- 
covery by the Mint Cola Co. in an action between said company and de- 
fendant. Defendant’s first exception in brief imputes error to the pre- 
siding judge in directing a verdict for the plaintiff when it was admitted 
that plaintiff had full notice and knowledge of the alleged infirmity in 
the note before paying for same. I think this exception should be sus- 
tained. 

It seems to me that our Negotiable Instruments Act (section 3705, 
vol. 3, Code 1922), settles this point. That section reads as follows: 

‘“Where the transferee receives notice of any infirmity in the in- 
strument or defect in the title of the person negotiating the same before 
he has paid the full amount agreed to be paid therefor, he will be deemed 
a holder in due course only to the extent of the amount theretofore 
paid by him.’’ 
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See, also, section 3739 of Code; Bank v. Feaster, 87 S. C. 100, 68 
S. E. 1045; Walters v. Rock (N. D.) 115 N. W. 511, and Brannon’s Ne- 
gotiable Instruments Law (3d Ed.) § 54; Thompson v. Sioux Falls Nat. 
Bank, 150 U. S. 243, 14 S. Ct. 94, 37 L. Ed. 1067; Citizens’ Bank v. 
Cowles, 180 N. Y. 346, 73 N. E. 33, 105 Am. St. Rep. 765. 

The fact that the bank gave, in payment for the note, a certificate of 
deposit does not alter the case. <A certificate of deposit has all the ele- 
ments of a promissory note. In fact the certificate of deposit set out in 
this case is a promissory note, and the law governing the one governs the 
other. Folk v. Moore, 103 S. C. 268, 88 S. E. 18; Leaphart v. Bank, 
45 S. C. 563, 23 S. E. 939, 33 L. R. A. 700, 55 Am. St. Rep. 800; Bickley 
v. Bank, 39 8. C. 291, 17 S. E. 977, 39 Am. St. Rep. 721. 

So that when plaintiff paid the original obligee, the sum represented 
by the certificate of deposit with notice of the infirmity in the note sued 
on, it did so at its peril, and does not occupy in this action the position 
of holder of the note in due course. There is a line of cases which hold 
that the giving of one note in exchange for another makes each an in- 
dependent obligation the one not dependent on the payment of the other. 
But the doctrine announced in these cases is not applicable here. In 
those cases the notes had passed into the hands of innocent third parties, 
and they were valid obligations at the time they were executed. Here, 
however, if the testimony offered on behalf of defendant is true, there 
not only was no consideration for the note, but Mint Cola Co. did not 
even have title to the note. With full knowledge of these alleged facts, 
plaintiff saw fit to pay the note, and now comes into court and invokes 
the doctrine of purchaser in due course. We cannot sustain this plea. 

There is still another ground which I think would, in any view of the 
ease, limit the recovery to $12 and interest and fees. As before stated, 
the body of the note was in writing, and was for $12. The sum entered 
on the margin of the note was in figures and for $1,200. Subdivision 1 
of section 3668 of vol. 3 of Code is as follows: 


‘“Where the sum payable is expressed in words and also in figures 
and there is a discrepancy between the two, the sum denoted by the 
words is the sum payable.’’ 


So that when plaintiff purchased this note it became the owner of a 
note worth only $12. 

There is no question but that there was a mistake made in drawing 
the note, and that it should have been drawn for $1,200 instead of $12. 
The law is too well settled to require citations that equity will reform 
written instruments, when there are mutual mistakes, and make them 
conform to the original intention of the parties. But a court of equity 
would hardly reform a note and give the holder thereof an advantage 
he did not then have, when the defense was fraud and want of considera- 
tion. But however this may be, the record in this case fails to show that 
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the court ordered the note in question reformed, and plaintiff therefore 
could not recover more than the face of the note as expressed in words. 

But, aside from this, the question arises, can a party purchasing a 
note good for a certain sum have it reformed for a much larger sum, and 
then claim to be a holder in due course for the full amount of the re- 
formed note? The authorities in this point are conflicting, and, as the 
decision of this question is not necessary to a determination of the issues 
arising in this case, we express no opinion. 

I think the judgment of this court should be that the judgment of 
‘the circuit court be reversed, and the complaint dismissed. 


BANK ENTITLED TO. CHARGE BACK OVER- 
DRAFT CHECK 


Stephens v. First National Bank of Cleveland, Court of Civil Appeals of 
Texas, 271 S. W. Rep. 395 


A check for $100 deposited in the defendant bank was subse- 
quently charged back against the depositor’s account on the ground 
that it was an overdraft and that the drawer had not made it good. 
In an action by the depositor against the bank to recover the amount 
of the check, the cashier of the bank testified that the check was ac- 
cepted only on the condition that it would be made good in the 
event that payment should be refused. On the back of the check 
was a written memorandum to the effect that the check was credited 
‘‘with understanding that if not satisfactory to be made good.’’ It 
was held that the bank was entitled to charge the check back against 
the plaintiff’s account and that the plaintiff could not recover. 


Action by Joe Stephens and wife against the First National Bank of 
Cleveland. Judgment for defendant, and plaintiffs appeal. Affirmed. 

Wm. MeMurrey, of Cold Springs, for appellants. 

P. C. Matthews, of Liberty, for appellee. 


HIGHTOWER, C. J.—This suit was instituted by the appellants, Joe 
Stephens and his wife, Icey Stephens, against the First National Bank of 
Cleveland, Tex., seeking to recover the amount of a deposit for the sum 
of $100 alleged to belong to Mrs. Stephens, and for the further sum of 
$15 as attorney’s fees. 

The defendant bank answered by general demurrer and general 
denial, and specially answered that the check deposited by Stephens for 
his wife was taken by the bank for collection only as against the drawer 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
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of the check. This will suffice as a statement of the substance of the 
pleadings. The controversy arose upon the following facts: 


On September 4, 1922, one E. N. Ward drew his personal check, 
payable to the order of W. H. Brooks, in the sum of $100 on the First 
National Bank of Cleveland, Tex., the appellee here. Brooks, by indorse- 
ment in blank, sold the check to H. Cohen. Cohen sold the check for its 
full face value to appellant Joe Stephens, who a day or two thereafter 
presented the check to the bank for payment, but it was not paid for the 
reason that Ward at that time did not have sufficient funds in the bank 
to meet the check. On the 15th of September, 1922, the check was again 
presented by Joe Stephens, and, in explaining what then took place be- 
tween the bank, acting through its cashier, and Stephens, his evidence 
was, in substance, as follows: 

When he presented the check on this occasion, the cashier of the bank 
asked him if he wanted the money on the check or desired credit on the 
bank’s books. He told the cashier that he desired the amount of the 
check placed to his wife’s account. He testified that he explained to the 
eashier the reason why he wanted to deposit the amount of the check in 
his wife’s name, his reason being that he had purchased the check with 
money which was the separate property of his wife. The check was in- 
troduced in evidence and showed upon its face to have been marked 
“‘naid’’ September 15, 1922, but upon the back of the check was this 
written notation: ‘‘Credited to account of Mrs. Icy Stephens 9/15/22, 
with understanding that if not satisfactory to be made good.’’ 

At that time the bank, through its cashier, delivered to Stephens a 
deposit slip reading as follows: 


Deposited in the First National Bank, Cleveland, Texas, by 
Mrs. Iey Stephens 
September 15, 1922. 
Please list each check separately. 

Dollars Cents 
ian ac alti de isan telanenlivekiveieee 
AES erent ee ee ne 
ia ae, aca cer cl ois tvs nibnnacinsiennis 

Checks as follows: 
SNE FERC Sa eS ee Nn Oe $100.00 
Thanks. 
Duplicate. 
C. V. Mangum, Cashier. 
(| | DAREN HSER Tae Se a Le on ee ee ene eae oo ee See ee $100.00 


The bank’s cashier, Mr. Mangum, testified, substantially, that when 
Mr. Stephens first brought the check to the bank, Ward did not have 
sufficient funds in the bank to pay it, and that before the check was again 
presented he, the cashier, had been informed of an understanding and 
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agreement that had been entered into between the drawer of the check, 
Ward, and his creditors, by which they had all agreed that Mr. F. B. 
Henderson of Cleveland, Tex., would act in the way of a trustee for 
Ward and his creditors, and that outstanding checks issued by Ward to 
creditors, among them the check in question, was to be paid off by Hen- 
derson in proportion to the respective amounts due such creditors from 
lumber sales made by Ward and collected by Henderson; that when the 
check was presented the. second time to the bank, he, the cashier, in- 
formed Mr. Stephens that he thought that a part of the amount called for 
by the Ward check to Brooks, if not all of it, had already been paid by 
Henderson under’the arrangements above stated, and he testified that 
Mr. Stephens thereupon stated that this was not one of the old out- 
standing checks that Ward had given, and that the arrangement with 
Henderson above mentioned had no connection with this check, and that 
Stephens felt sure that the check would be honored and paid by Ward. 
He further testified that on this occasion, while he and Stephens were 
talking about the check, he, witness, stated that Mr. Ward was out of 
town, and that it would be impossible for him to get in touch with Ward 
for perhaps two weeks; that thereupon Stephens suggested that the bank 
take the check for collection, and that if Mr. Ward refused payment that 
the check be charged back and taken from Mrs. Stephens’ account ; that 
after this suggestion on the part of Mr. Stephens, he, the cashier, in the 
presence of Stephens and with his consent, wrote on the back of the 
check the notation: ‘‘Credited to account of Mrs. Icey Stephens 9/15/22, 
with understanding that if not satisfactory to be made good.’’ 

The cashier further testified, in substance, that as soon as he could 
get in communication with Ward after the check was put in the bank, he 
presented it to Ward, and that Ward refused to honor it, stating that 
the amount called for by the check had already been taken care of through 
payments made to Brooks under the arrangement had between Ward and 
his creditors and Mr. Henderson; that after Ward had refused to honor 
the check, the cashier, in accordance with his agreement with Stephens 
relative to the check, charged the same back to the account of Mrs. Icy 
Stephens, and thereupon gave to Mr. Stephens for his wife the follow- 
ing charge slip: 


‘‘Charge Mrs. Iey Stephens: Check signed by E. N. Ward, payable 
to W. H. Brooks charged back to your account as per agreement with Mr. 
Joe Stephens, who deposited the check with the understanding that if not 
satisfactory he would make it good. $100. This amount paid twice to 
Mr. Brooks. Cleveland, Texas, October 3, 1922. $100.’’ 


When the bank, defendant below, offered in evidence the written 
notation on the back of the check in question, which we have copied 
already, and in connection therewith offered the testimony of the bank’s 
cashier, as we have stated it, the plaintiffs objected on the ground 
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mainly that it was, in effect, permitting the defendant to alter and con- 
tradict the written contract of acceptance of the check by the bank, as 
shown by the word ‘‘Paid’’ perforated on the face thereof and the de- 
posit slip issued as we have shown, by parol testimony, which was wholly 
inadmissible, but the objection was overruled and appellants saved the 
point by proper bill. 

The case was tried with a jury, and but one special issue was sub- 
mitted by the court, which was as follows: 


‘*At the time the check in question was presented to the First Na- 
tional Bank for payment by Joe Stephens, was there an agreement had 
between Joe Stephens and the First National Bank that said check was 
to be charged back to the account of Mrs. Iey Stephens in the event pay- 
ment was refused by E. N. Ward ?’’ 


To this question the jury answered ‘‘Yes,’’ and upon this answer, 
judgment was rendered by the court that plaintiffs take nothing by 
their suit. 

Able counsel for appellants has advanced a number of propositions, 
under which he contends that the judgment should be reversed, and 
most of them are based upon a number of sections of article 6001, Com- 
plete Texas Statutes, known as the Negotiable Instruments Act, passed 
by our Thirty-Sixth Legislature. We shall not go into these propositions 
in their numerical order or in detail at all, for we are certain that if the 
written notation upon the back of the check as we have quoted it, and the 
evidence of the bank’s cashier, in connection with that notation, were 
admissible, the judgment in this case must be affirmed. We see no reason 
why this testimony was not admissible relating to this transaction be- 
tween the holder of the check in question and the drawee bank. The 
drawing of the check by Ward was not an assignment of that amount of 
money to the payee named until the check had been unconditionally ac- 
cepted by the bank. If the check had been unconditionally ac- 
cepted, then, of course, the bank, in refusing to recognize Mrs. Stephens 
as the owner of the deposit, would have been clearly liable in this case. 
But when Joe Stephens was informed, if he was when he presented this 
check the second time for payment, by the bank’s cashier the bank 
would only accept the check or cash the check upon condition that Mr. 
Stephens would agree to make the check good in the event its payment 
should be refused by Ward, Stephens had the right to accept such condi- 
tional acceptance or reject it, he being the holder of the check at the 
time, and if he chose to let the bank take the check with such under- 
standing, which was, in effect, a presentation of the check to the bank 
for collection, then we see no reason why that transaction should not 
be binding upon the parties. We do not regard the case of Bull v. Novice 
State Bank (Tex. Civ. App.) 250 S. W. 232, or the case of Commercial 
State Bank v. Harkrider (Tex. Civ. App.) 250 S. W. 1069, as being in 
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conflict with this view. In the case of Downey v. National Exchange 
Bank, 52 Ind. App. 672, 96 N. E. 403, the court, among other things, 
said: 


‘‘According to the weight of authority, where it appears that a 
check, bearing an indorsement not indicating that it was indorsed for 
collection, is passed to the credit of the depositor as cash, and nothing 
further appears, the presumption arises that the transaction constitutes 
a sale of the check to the bank. This presumption, however, is not con- 
clusive and may be rebutted by facts or circumstances showing a con- 
trary intention.’’ 


A number of authorities are cited in support of the holding. 

We have concluded that it was clearly permissible for the bank, the 
appellee, to offer in evidence, as it did, the written notation on the back 
of the check in question,’ and to supplement that and explain it by the 
testimony of the cashier, Mr. Mangum, which, together, was sufficient 
evidence to warrant the finding of the jury and the judgment of the 
court in this case. It is ordered that the judgment be affirmed. 


PURCHASER OF CERTIFICATES OF DEPOSIT 


NOT PROTECTED BY GUARANTY FUND 
WHERE DEPOSITS ARE NOT 
ACTUALLY MADE 


Mulberry State Bank v. Peterson, Bank Commissioner, Supreme Court 
of Kansas, 236 Pac. Rep. 814 


The cashier of a bank, who was also a member of a firm engaged 
in the insurance business, caused two time certificates of deposit of 
$2,500 each, payable to the firm, to be issued by the bank. These 
certificates were sold to the plaintiff bank. Before purchasing them 
the plaintiff bank inquired from the assistant cashier of the bank 
which had issued them whether the certificates represented regular 
deposits. The assistant cashier acting upon instructions received 
from the cashier, replied that they did, and, at the request of the 
plaintiff’s cashier, wrote a letter stating that the certificates repre- 
sented regular deposits. No funds were in fact deposited by the 
payee when the certificates were issued. 

Subsequently the bank which had issued the certificates was closed 
on account of insolvency. The plaintiff then brought this action to 
compel the bank commissioner to issue certificates payable from the 
depositors’ guaranty fund on account of the certificates of deposit. 
It was held that the certificates of deposit did not evidence deposits 
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entitling the holder thereof to the benefit of the guaranty fund. A 
judgment for the defendant was affirmed upon appeal. 


Suit by the Mulberry State Bank against Carl J. Peterson, Bank 
Commissioner, ete., for whom Roy L. Bone was substituted. Judgment 
for defendant, and plaintiff appeals. Affirmed. 

John A. Hall, of Pleasanton, for appellant. 

Charles B. Griffith, Atty. Gen., and John G. Egan, Asst. Atty. Gen., 
for appellee. 


BURCH, J.—The action was one to compel the bank commissioner 
to issue certificates payable from the depositors’ guaranty fund, on 
account of two time certificates of deposit of $2,500 each, issued by the 
Farmers’ State Bank of MeCune, and sold to plaintiff. The court held 
the certificates were issued by the bank as a means of borrowing money, 
and denied the relief prayed for. Plaintiff appeals. There is no dispute 
about the material facts. The contention is the court should have 
drawn from the facts the inference of deposit, instead of money bor- 
rowed. 

The Farmers’ State Bank of McCune was a guaranteed bank. E. S. 
Dolson was cashier, and Ora Riggs was assistant cashier. Dolson was 
a member of the firm of Van Patter & Dolson. The firm was state agent 
of the Liberty Life Insurance Company of Des Moines, Iowa. Leonard 
Campbell represented the firm in some capacity. Dolson caused the 
certificates to be issued and sold to plaintiff on August 30, 1921. On 
September 14, Dolson undertook to repeat by sale to plaintiff of other 
certificates of $2,500 each, but plaintiff prudently consulted the bank 
commissioner about purchasing them by letter of that date. The bank 
commissioner responded by telegram, advising plaintiff not to buy. A 
deputy bank commissioner commenced an examination of the bank the 
next day, September 15, The bank was closed by the bank commissioner 
on September 21. It was hopelessly insolvent. It had been looted by 
Dolson, who absconded the day it was closed. His defalcations had 
probably covered a period of four or five years. There was forged paper 
in the bank; real estate appeared as assets which did not exist; cus- 
tomers’ bonds to the extent of $40,000 were missing; individual deposits 
in the sum of $55,000 were not carried on the bank’s books; there was 
no record of outstanding time certificates of deposit to the amount of 
$25,000. Dolson had been managing officer of the bank, and, of course, 
he knew the condition of its affairs long before the examiner walked in 
September 15 and commenced to check the bank’s assets and liabilities. 

Dolson wrote the certificates on the afternoon of August 30, but he 
dated one of them August 10 and the other August 20. Each one was a 
six months’ time certificate, bearing 3 per cent. interest, payable to the 
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order of Van Patter & Dolson, state agents. When he had-written the . 
certificates, Dolson instructed the assistant cashier to sign them. She 
signed them and delivered them to Dolson. 

On August 30, the checking account of the payees with the bank was. 
overdrawn, as it had been most of the time since June, and as it con- 
tinued to be until September 15. Dolson’s balance was $63.85, and 
Van Patter’s balance was $19.55. No funds were in fact deposited by 
the payees, or by any one for them, when the falsely dated certificates 
were issued, and the statement of deposit of money by the payées con- 
tained in each certificate was not true. 

When the assistant cashier delivered the certificates to Dolson, he 
told her, if the Mulberry bank should inquire about them and ask if 
they represented a regular deposit, she should say, ‘‘Yes.’’ Dolson then 
indorsed the certificates in the firm name, and gave them to Campbell, 
who personally took them to Mulberry, 35 miles away, and sold them 
to plaintiff for $4,500. When Campbell offered the certificates to plain- 
tiff, plaintiff’s cashier called the McCune bank by telephone, and in- 
quired if the bank were a guaranteed bank, and if the certificates repre- 
sented regular deposits. The assistant cashier replied as Dolson had 
instructed. Plaintiff’s cashier asked that the representation be put in 
writing, and the assistant cashier did so by letter to plaintiff dated 
August 30. Plaintiff gave Campbell a cashier’s check for $4,500, pay- 
able to the order of Van Patter & Dolson, and Campbell returned with 
it to MeCune. The next day, August 31, the check was entered in the 
time deposit account, and was paid in due course of business. On the 
same day Dolson placed among the cash items his personal check for 
$500, drawn on some bank in Lincoln, Neb. He did not forward the 
check for presentment and payment, but kept it in his bank until Sep- 
tember 15. On that day the deputy bank commissioner directed him 
to take it up, and he did so. 

When a deposit guaranteed by the guaranty fund act is made, the 
depositor must be actor. Either by himself or through conduct ex- 
hibited in his behalf, or for his benefit, he effects the deposit. The bank 
is passive recipient, even although it may have stimulated the depositor’s 
action and may have been benefited by the deposit. In this instance the 
bank by its cashier was sole actor. The cashier was in position to use 
the name of his bank and the name of his firm. The firm had no purpose 
to accomplish by making a deposit with the bank, had no means with 
which to make a deposit, and made no deposit. The cashier issued the 
certificates without a deposit, employed deception to give the certificates 
color of genuineness, indorsed them, and put them in the hands of a 
messenger to peddle to plaintiff, in order to get some cash into the bank’s 
till. In a sense the certificates were bills payable, discounted by plain- 
tiff; but, because plaintiff was misled as to the true character of the 
paper, there was no actual borrowing or lending by anybody. In any 
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event, there was no deposit of which plaintiff is assignee which entitled 
plaintiff to benefit of the Guaranty Fund Act. 

There was some evidence that Van Patter & Dolson, as state agents, 
followed the practice of making deposits in banks, taking time certifi- 
cates and discounting the certificates to other banks, as a means of pro- 
moting their life insurance business. So far as the record discloses, such 
‘deposits did not exceed in any instance the sum of $1,000, a sum not at 
all adequate to meet the needs of the bank of McCune in late August 
and early September of 1921. Besides that, this deposit was not made 
with plaintiff, and plaintiff was already obligated to render favors to 
Van Patter & Dolson in respect to their life insurance business, because 
of a time deposit of $1,000 which they had made with plaintiff long - 
before the transaction under scrutiny. 

The judgment of the district court is affirmed. 


PRE-EXISTING INDEBTEDNESS HELD NOT 
SECURED BY CHATTEL MORTGAGE 


First National Bank of Corning v. Corning Bank & Trust Co., Supreme 
Court of Kansas, 268 S. W. Rep. 606 


A cha¢tel mortgage describing the debt secured by it as the sum 
of $80.02, evidenced by a note, and containing a defeasance clause 
reciting that upon payment of the note, ‘‘together with all other in- 
debtedness which may be due’’ mortgagee, the mortgage should be 
void, was held to secure only the indebtedness evidenced by the note 
and any additional advances, and not an indebtedness evidenced by 
notes executed prior to the execution of the mortgage. 


Suit between the First National Bank of Corning and the Corning 
Bank & Trust Co., submitted on agreed statement of facts pursuant to 
statute. From a decree for the Corning Bank & Trust Co., the First 
National Bank appeals. Affirmed. 

F. G. Taylor, of Corning, for appellant. 

Harper E. Harb, of Little Rock, and Oliver & Oliver, of Corning, for 
appellee. 


SMITH, J.—This cause was submitted to the court below on an 
agreed statement of facts under section 1340, C. & M. Dig., from which 
we copy the following recitals: 

On April 17, 1922, one Ben Allen executed to the first National Bank, 
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of Corning, Ark., hereinafter referred to as appellant, a note for $80.02, 
and on the same day he executed to this bank a chattel mortgage. At 
the time of the execution of this note and mortgage Allen was already 
indebted to appellant in the amount of two notes, one for $161.29, and 
the other for $201.12. The mortgage was duly filed with the clerk and 
recorder on April 20, 1922. 

On the 27th of April, 1922, the said Allen executed a chattel mortgage 
to the Corning Bank & Trust Co., hereinafter referred to as appellee, 
covering the same personal property described in the mortgage to ap- 
pellant except that it did not cover a certain mule, which was one of a 
pair of mules mortgaged to appellant. The mortgage given appellee 
recited that it was subject to a mortgage from Allen to appellant ‘‘to 
secure the sum of $80.02, mentioned in said mortgage to said First Na- 
tional Bank.’’ There was no question about the amount or the validity 
of the indebtedness claimed by either appellant or appellee, and no 
further or other indebtedness was incurred by Allen to either bank. 

Appellant foreclosed its mortgage by a sale thereunder on Novem- 
ber 18, 1922, and at this sale the mule was sold which was not covered by 
appellee’s mortgage, along with all of the other property described in 
appellant’s mortgage. After paying the expenses of the sale and the 
note for $80.02 due appellant, there remained in the hands of appellant 
the sum of $136.65. The team of mules sold for $175, and it was agreed 
that the mules composing the team were of equal value. 

On the day of the sale the parties hereto entered into an agreement 
that the property should be sold by appellant and, after paying the ex- 
penses of the sale and the note for $80.02, the balance should be held by 
appellant until it was determined which of the parties hereto was en- 
titled to this balance, the sum being held by appellant pending the de- 
cision of the controversy upon an agreed statement of facts; it being 
the contention of each bank that it was entitled under its mortgage to 
this balance of $136.65. 

The mortgage to appellant contained the following provision: 


‘‘Whereas, the said party of the first part is indebted to the party of 
the second part in the sum of eighty and 02/100 dollars, evidenced by one 
note of even date herewith, for the above said sum, for value received 
with interest from due, at the rate of ten per cent. per annum until paid; 
and payable on October 1, 1922.’’ 


The defeasance clause of the mortgage reads as follows: 


‘*Now, if the party of the first part shall well and truly pay to party 
of the second part the sum hereinbefore mentioned or any subsequent re- 
newal or renewals thereof (it being understood that party of the second 
part has the right to accept a renewal note without renewing this mort- 
gage), together with all other indebtedness which may be due the party 
of the second part by the party of the first part, together with the cost of 
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this trust, on or before October 1, 1922, then this conveyance shall be 
void and satisfied of record at the cost of the party of the first part; or 
otherwise to remain in full force and effect.’’ 


Thereafter followed authorization to sell the property described in 
ease of default of payment under the power of sale contained in the 
mortgage. The question presented for decision is which of the banks is 
entitled to the proceeds of the mortgaged property remaining after pay- 
ing the expenses of the foreclosure and the note for $80.02. 

The court below made a finding that appellant bank, which was the 
defendant below, should first apply the proceeds of the sale of the mule, 
not included in both mortgages to its debt, but also found that, after this 
had been done and all of the indebtedness due appellant which was 
secured by its mortgage had been paid, there remained in its hands the 
sum of $136.65, and judgment was rendered for appellee for this amount, 
and this appeal is from that decree. 

There is a discussion in the briefs of counsel of the doctrine of mar- 
shaling assets, which we find it unnecessary to consider, as, in our opin- 
ion, the point at issue will be disposed of by deciding what debt due ap- 
pellant was covered by its mortgage, and as we have concluded that only 
the $80.02 note was covered by the mortgage, and as the balance in ap- 
pellant’s hands exceeds the proceeds of the sale of the mule not in- 
cluded in both mortgages, there is no question of marshaling of assets to 
consider. The validity and priority of appellant’s mortgage is con- 
ceded, but did it cover the entire debt due appellant? 

Appellant cites and relies on the cases of Curtis v. Flinn, Trustee, 46 
Ark. 70, and Hoye v. Burford, 68 Ark. 256, 57 S. W. 795. The syllabus 
in the first case is as follows: 


‘Though usual, it is not necessary that a mortgage state the amount 
of the debt to be secured, or that it is evidenced by a note or any other 
instrument. If it contains a general description, sufficient to embrace the 
liability intended to be secured, and to put a person examining the 
records upon inquiry, and to direct him to the proper source for par- 
ticular information of the amount of the debt, it is sufficiently certain.’’ 


In the other case a syllabus reads: 


‘‘The recital in a mortgage that it is given to secure all indebtedness 
that the mortgagor owes the mortgagee is a sufficient description of the 
debt intended to be secured.”’ 


The rule announced in those cases has been applied in a number of 
later ones ; but we do not think there is anything in the rule stated which 
authorizes us to construe appellant’s mortgage to cover the two notes 
from Allen to appellant outstanding at the time of the execution of the 
mortgage to it. The preamble to the mortgage recites the existing debt 
which the mortgage was intended to secure, and it is described as the sum 
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of $80.02, evidenced by a note. No intimation is given that there was 
any other indebtedness outstanding. 

It is true the defeasance clause of the mortgage provides that, if the 
note shall be paid, ‘‘together with all other indebtedness which may be 
due the party of the second part (appellant) by the party of the first 
part (Allen), together with the cost of this trust, on or before October 1, 
1922,’’ the mortgage should be void. But we think this additional in- 
debtedness here referred to contemplated an indebtedness, not then ex- 
isting, but which might later be incurred. The nofe for $80.02 was 
specifically described in the preamble as the indebtedness then due, and 
the preamble does not provide that it shall secure any other indebtedness 
due at the time of the execution of the mortgage. 

It does not appear in the mortgage until the defeasance clause is 
reached that any other indebtedness existed or was contemplated, and 
this clause begins with the proviso that, if this note is paid; that is, the 
existing debt which the mortgage secures was paid—and, further, that 
any other indebtedness which may become due later is paid, the mortgage 
shall be void and shall be satisfied of record. The court below construed 
this language as covering the indebtedness described and any additional 
advances, and we think this construction was correct. There were, 
however, no additional advances made, so the mortgage secured only 
that mentioned. 

In the case of Lightle v. Rotenberry, 266 S. W. 297, we considered 
the cases relied upon by respective counsel, although they are not all 
reviewed in that opinion, but in that case, as in this, we thought the 
applicable rule to apply was the one announced by Chief Justice Cockrill 
in the case of Martin v. Halbrooks, 55 Ark. 569, 18 S. W. 1046. In fol- 
lowing and applying that case we recognized the rule announced in other 
cases that the mortgagor might employ language sufficiently broad to 
cover any indebtedness he might owe the mortgagee at the time fore- 
closure was sought, and that this could be done without specifically men- 
tioning the debts to be secured if the language of the mortgage was 
sufficiently comprehensive to secure all indebtedness that might be due. 
But the doctrine of that case is that an effect so broad will not be given 
to a mortgage, unless it is apparent from the language of the instrument, 
considered in its entirety, that such was the intention of the mortgagor. 

The case of Lightle v. Rotenberry is also authority for holding here 
that the intention of the parties at the time of the execution of the 
mortgage, as expressed by the language there employed, governs, and 
that this purpose cannot be enlarged by any contemporaneous parol or 
subsequent agreement that it should secure any indebtedness other than 
that referred to in the mortgage. See also, Page v. American Bank of 
Commerce & Trust Co. (Ark.) 268 S. W. —. 

We conclude, therefore, that the mortgage in question secured only 
the note described and additional advances to be made, but, as no ad- 
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ditional advances were made, the mortgage was satisfied when this note 
was paid, and that the decree was properly rendered in appellee’s favor 
for the balance remaining after this note and expense of foreclosure were 
paid. That decree is therefore affirmed. 


LIABILITY FOR AGENT'S OVERDRAFT 


Citizens’ State Bank of Glenville v. Minnesota Sugar Co., Supreme 
Court of Minnesota, 204 N. W. Rep. 45 


The defendant company, a sugar manufacturer, had a number 
of agents through whom it entered into contracts with farmers under 
which the farmer agreed to raise sugar beets on specified land. The 
defendant, on its part, agreed to purchase the beets at a specified 
price and further agreed to advance to the farmer money needed for 
the payment of labor: 

One of the defendant’s agents opened an account in the plaintiff 
bank in his own name, representing to the bank that it was the 
eustom of the defendant company to carry checking accounts in 
local banks in the names of its agents and that he had authority to 
earry such an account. The defendant had no knowledge of the 
existence of this account. The agent overdrew the account to a con- 
siderable extent and left the vicinity. In this action it was held that 
the defendant company was not liable for the agent’s overdraft. 
When an account is overdrawn, there is in effect a borrowing of 
money from the bank. An agent has no authority to borrow money 
on the eredit of his principal unless expressly authorized. Further- 
more, the authority of an agent can never be established by his own 
declarations. 


Action by the Citizens’ State Bank of Glenville against the Minnesota 
Sugar Co. After a verdict for plaintiff, defendant appeals from an order 
denying an alternative motion for judgment non obstante or a new trial. 
Order reversed, and judgment entered for defendant. 

Odell & Fahey, of Chaska, for appellant. 

Meighen, Knudson & Sturtz, of Albert Lea, for respondent. 


TAYLOR, C.—Plaintiff is a state bank located at Glenville, Minn. 
Defendant is engaged in manufacturing sugar from sugar from sugar 
beets at Chaska, Minn. The complaint alleges that defendant had a 
checking account with plaintiff in 1920, and overdrew that account in 
the sum of $1,009.58. Judgment is demanded for that sum with in- 
terest. The answer admits that both plaintiff and defendant are cor- 
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porations and denies all other allegations of the complaint. The trial 
resulted in a verdict for plaintiff. Defendant appeals from an order 
denying its alternative motion for judgment non obstante or a new trial. 

Defendant made contracts with farmers by which the farmer agreed 
to raise sugar beets on a specified quantity of land and sell them to de- 
fendant at a specified price, and defendant agreed to buy them at that 
price and to advance money, as needed, for paying the laborers employed 
in raising them. Defendant had employees, termed fieldmen, to each of 
whom a specified territory was assigned. The fieldmen arranged with 
the farmers to grow beets, and looked after and supervised planting, 
cultivating and harvesting them, and also secured laborers for the farm- 
ers as they were needed. When payments were to be made to the laborers, 
he ascertained from them and the farmer the amounts due and reported 
these amounts to defendant, who then sent checks for the amounts so re- 
ported. Defendant also had employees, termed agriculturalists, who had 
control over and supervised the fieldmen. 

In the early part of 1920, H. H. Dana, one of these agriculturalists, 
employed one E. L. Miller as fieldman for‘the territory which included 
Glenville. Miller opened the account in controversy in his own name. In 
June, 1920, the account was overdrawn and he gave plaintiff a note of 
$250, payable in 30 days. In July, 1920, the account was again over- 
drawn and he gave plaintiff a note for $579.39 to cover this overdraft 
payable on demand. In October, 1920, Miller left for parts unknown 
without the knowledge of either plaintiff or defendant and without set- 
tling his accounts with either. At the time he left, his account with 
plaintiff was again overdrawn. This overdraft together with the over- 
drafts covered by the two notes above mentioned constitute the in- 
debtedness which plaintiff seeks to recover from defendant. 

Plaintiff claimed at the trial that this account, although opened by 
Miller in his own name and he alone had drawn checks against it, was 
in fact the account of defendant but carried in Miller’s name as a matter 
of convenience to enable him to make prompt payment of wages due 
laborers; and plaintiff presented testimony to the effect that Miller had 
so represented at the time he opened the account. The undisputed evi- 
dence, however, shows that Miller never had authority, either express 
or implied, to open an account for or on behalf of defendant either in his 
own name or otherwise. 

Plaintiff also claimed at the trial and claims here that, if Miller had 
no actual authority to open and carry an account on behalf of de- 
fendant, he had apparent authority to do so; that plaintiff was justified 
in relying upon such apparent authority ; and that defendant is estopped 
from denying liability for the overdraft. Whether this claim can be 
sustained is the real question presented. 

That defendant had no knowledge of the existence of the account nor 
of Miller’s dealings with plaintiff until after Miller had disappeared 
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stands undisputed. Over the objection of defendant, plaintiff was per- 
mitted to introduce testimony of statements and representations made by 
Miller to the effect that it was the custom of defendant to carry checking 
accounts in local banks in the name of its fieldmen and that he had au- 
thority to carry such an account. It has long been settled that the au- 
thority of an agent cannot be established by proof of his declarations. 
It must be established by the declarations, acts or conduct of the prin- 
cipal; or by acts and conduct of the agent known to and acquiesced in by 
the principal, or performed under such circumstances that the principal 
was bound to know the powers which his agent was in fact exercising. 

The authorities almost unanimously hold that an agent has no power 
to borrow money on the credit of his principal unless he is expressly 
authorized to do so, or is chargéd with the performance of duties which 
necessarily require him to do so; and that power to borrow money can- 
not be inferred from the fact that it will enable him to transact the 
business entrusted to him more conveniently or more successfully. It 
is a power which may have such grave consequences for the principal 
that it will be inferred only when indispensable in accomplishing the 
purpose of the agency. Chicago, R. I. & P. Ry. Co. v. Chickasha Nat. 
Bank, 174 F. 923, 98 C. C. A. 535; Williams v. Dugan, 217 Mass. 526, 
105 N. E. 615, L. R. A. 1916C, 110; Exchange Bank v. Thrower, 118 
Ga. 433, 45 S. E. 316; Bickford v. Menier, 107 N. Y. 490, 14 N. E. 438; 
Heath v. Paul, 81 Wis. 532, 51 N. W. 876; New York Iron Mine v. 
First Nat. Bank, 39 Mich. 644; Consolidated Nat. Bank v. Pacific Coast 
S. 8. Co., 95 Cal. 1, 30 P. 96, 29 Am. St. Rep. 85; Merchants’ Nat. Bank 
v. Nichols & S. Co., 223 Ill. 41, 79 N. E. 38, 7 L. R. A. (N. 8S.) 752; 
Breed v. First Nat. Bank, 4 Colo. 481; Schramm v. Liebenberg, 42 
Colo. 516, 94 A. 345; Butts v. Rubber Co., 169 Mo. App. 657, 155 S. W. 
837; Helena Nat. Bank v. Rocky Mountain Tel. Co., 20 Mont. 379, 51 P. 
829, 63 Am. St. Rep. 628; Swindell v. Latham, 145 N. C. 144, 58 S. E. 
1010, 122 Am. St. Rep. 430; Fairly v. Nash, 70 Miss. 193, 12 So. 149; 
Martin v. Great Falls Mfg. Co., 9 N. H. 51; Humphrey v. Havens, 12 
Minn. 298 (Gil. 196). 

When Miller overdrew the account in question, he was borrowing 
money. He had no express authority to use the credit of defendant, 
and, under the rules governing such matters, the power to borrow could 
not be implied or inferred from the nature of the business he was 
transacting or the manner in which it was conducted. While the power 
to obtain money without waiting for a remittance from defendant might 
have been convenient, it could not be deemed necessary within the 
doctrine of the cases cited. The character of the business transacted by 
Miller was notice that he had no authority to borrow on the credit of de- 
fendant unless such authority had been expressly granted. We find 
nothing in the evidence which would justify a finding that he had ap- 
narent authority to borrow, or a finding that defendant was estopped 
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from denying such authority. We have not overlooked the fact that 
in the preceding year another fieldman had opened such an account with 
another bank; and that defendant, having become aware of it, made use 
of the account during the remainder of the season and repaid the ad- 
vances made. This single transaction could not create a custom, and 
has no bearing on the present case for plaintiff had no knowledge of it 
when dealing with Miller. An investigation of Miller’s transactions 
made immediately after he had gone away disclosed that he had failed 
to pay various claims due laborers and others. Defendant recognized 
liability for and paid all claims except that of plaintiff. It refused to 
pay plaintiff’s claim on the ground that that was a matter wholly be- 
tween plaintiff and Miller with which defendant was in no way con- 
cerned. 

It was incumbent on plaintiff to investigate and ascertain for itself 
the nature and extent of Miller’s authority, and it is chargeable with 
notice of his lack of authority to incur the indebtedness in question on 
behalf of defendant. Dispatch Printing Co. v. National Bank of Com- 
merce, 109 Minn. 440, 124 N. W. 236, 50 L. R. A. (N. 8.) 74; Blooming- 
dale v. Cushman, 134 Minn. 445, 159 N. W. 1078; Hedding v. Schauble, 
146 Minn. 95, 177 N. W. 1019; Hill v. James, 148 Minn. 261, 181 
N. W. 577. 

The record discloses no ground upon which defendant can be held 
liable to plaintiff; and the order is reversed and judgment will be 
entered for defendant. 


SALE OF BANK STOCK TO SATISFY ILLEGAL 
ASSESSMENT VOID 


Richman v. Bank of Perris, California District Court of Appeal, 238 
Pac. Rep. 754 


The defendant bank was insolvent and was requested by the 
superintendent of banks to repair its capital in the amount of $40,000. 
Two of the directors of the bank attempted to call a meeting of the 
board of directors in order to consider the matter. Under the by-laws 
of the bank a special meeting might be called by the president on 
one day’s notice to each director, or on like notice on the written re- 
quest of two directors. There were three directors, but the third, who 
owned a majority of the bank’s stock, received no notice of the meet- 
ing because he could not be found. An assessment on the capital 
stock of the bank was voted by the two directors. Subsequently the 
directors purported to sell the stock of delinquent stockholders in 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) §§ 1158, 1201. 
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order to pay the assessment. Accordingly, such stock was canceled 
and new stock was issued to various purchasers. The canceled stock 
included that owned by Moffere, the third director. 

Subsequently, the plaintiff obtained a judgment in an action 
against Moffere, and the latter’s interest in the stock previously 
owned by him was sold under execution to the plaintiff for the amount 
of his judgment. The plaintiff demanded the issuance of a stock 
certificate for the number of shares which Moffere had owned, and 
the bank refused the demand. The plaintiff then brought this action 
to compel the bank to issue the certificates. On appeal from a judg- 
ment for the defendant it was held that since the meeting of the 
directors was not regularly called, they were powerless to levy a 
legal assessment, and, as the assessment was void, the sale of stock 
because of the owners’ failure to pay the assessment was null and 
void. The plaintiff, therefore, was the legal owner of Moffere’s 
stock. Consequently, the judgment was reversed. 


Action by Fred W. Richman to compel the Bank of Perris and others 
to issue certificates of corporate stock. From a judgment for defend- 
ants, plaintiff appeals. Reversed. 

John E. Biby and Harry C. Biby, both of Los Angeles, for appellant. 

John L. Richardson, T. E. Parke, and Anderson & Anderson, all of 
Los Angeles, for respondents. 


LANGDON, P. J.—This is an appeal by the plaintiff from a judg- 
ment against him in an action wherein the complaint presented the fol- 
lowing facts: 

The defendant bank is a corporation organized under the laws of 
the state of California. Its capital stock consists of 250 shares of the 
par value of $100 each. The number of directors of said corporation 
provided for in its articles of incorporation is three, and at all times 
mentioned in the complaint it has had a board of directors consisting of 
three members. On or about April 16, 1919, and prior to August 9, 1919, 
Joseph B. Moffere, Louis Vaiani and Louis Casaretto were the duly 
elected, qualified and acting directors of said bank. Moffere, on April 
16, 1919, was the owner of 199 shares of the capital stock of the bank, 
represented by two certificates of stock issued in his own name, and also 
owned 10 shares of stock, which were represented by two other certificates 
for 5 shares each, issued in the names of Louis Casaretto and Louis 
Vaiani, so that these persons might act as directors of said bank. During 
April, 1919, defendants W. W. Stewart, W. G. Stewart and Clifford R. 
Stewart learned that said bank was insolvent, and made efforts to re- 
organize said bank, and, in connection with this purpose, consulted 
Charles F. Stern, superintendent of banks of the state of California, and 
said superintendent of banks requested the bank to repair its capital in 
the amount of $40,000. During all the times mentioned it was provided 
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in the by-laws of the bank that special meetings of the board of directors 
might be called by the president on one day’s notice to each director, 
either personally or by wire, and that special meetings might be called 
in like manner and on like notice on the written request of two directors. 

On May 26, 1919, directors Vaiani and Casaretto signed the follow- 
ing instrument in writing: 


‘‘Los Angeles, May 26, 1919. 
‘‘Mr. James B. Moffere, President of the Bank of Perris, Huntley 
Apartments, Los Angeles, Cal—Dear Sir: The undersigned, being a ma- 
jority of the board of directors of the bank of Perris, hereby request a 
special meeting of said board, to be called and held in the Bank of Perris 
at one o’clock in the afternoon of Tuesday, the 27th day of May, 1919. 

‘*Louis Vaiani. 
‘‘Louis Casaretto.”’ 


Said directors caused said instrument to,be delivered to the Huntley 
Apartments, in Los Angeles, and the proprietor of said apartments 
signed the following instrument: 


Los Angeles, Cal., May 26, 1919. 
‘‘This is to certify that Mr. James B. Moffere, formerly a tenant of 
the Huntley Apartments, 1207 West Third street, Los Angeles, was not 
here present (nor has he been for over thirty days, his present where- 


abouts being unknown here) to receive a letter personally delivered by 
messenger, said letter being a call to the meeting of the directors of the 
Bank of Perris, addressed to James B. Moffere, Huntley Apartments, 
and signed by Louis Vaiani and Louis Casaretto, as directors. 
‘‘Huntley Apartments, 
‘By E. Blalack.”’ 


The defendants W. W. Stewart, W. G. Stewart and Clifford R. 
Stewart knew that said Moffere was a director of said bank, and that he 
could not be found for the purpose of securing his attendance at a meet- 
ing of the directors of said bank. Moffere, president of the bank, did not 
at any time make a call for the holding of a special meeting of the board 
of directors of the bank; but, on the 27th day of May, 1919, the said 
Vaiani and Casaretto, as directors of said bank, met at the banking room 
in said bank, and assumed to act as the board of directors of said bank 
and caused to be entered upon the minutes of the proceedings of the 
board of directors a resolution purporting to levy an assessment of $160 
a share upon each share of the capital stock of the defendant, which then 
amounted to 259 shares, payable on June 26, 1919, to Louis Vaiani, the 
secretary and cashier of said bank, and in and by said resolution, and as 
a part thereof, the said two directors directed that any stock upon which 
said purported assessment should remain unpaid on the last-mentioned 
date would be delinquent and advertised for sale at public auction, and 
would be sold to pay the delinquent assessment, together with costs of ad- 
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vertising and expenses of sale, or would be sold at private sale and with- 
out such public notice. During the month of May, 1919, the defendants 
W. W. Stewart, M. P. Mapes and J. F. Hooks offered in writing to pay 
the defendant bank $41,400 cash on account of the purported assessment 
above mentioned levied against the stock enumerated. Thereafter the 
following letter was sent to each and every stockholder of the bank: 


‘*Perris, California, May 28, 1919. 
“Dear Sir: Please be advised that we have this day been offered full 
payment of the amount assessed against your stock of this corporation, 
a notice of which assessment was mailed to you at your last known ad- 
dress, a copy of which offer is inclosed. If you refuse or neglect to pay 
such assessment on or before July 14, 1919, please be advised that such 
offer will be accepted by the board of directors of this corporation. 
‘*Yours very truly, 
‘*Bank of Perris, 
“‘By Louis Vaiani, Sec.’’ 


However, the aforementioned offer to purchase said stock was not 
accepted at any time by the bank or by its board of directors, and it was 
agreed later that the persons making the offer would not purchase the 
stock of the bank, but that the stock would be purchased by the persons 
named in a resolution hereinafter referred to in the amounts and for 
the sums set opposite their respective names. In order to carry out said 
agreement on July 15, 1919, the said two directors of the bank, Vaiani 
and Casaretto, met at the office of the bank, and caused to be entered on 
the minutes of the proceedings of the directors a resolution which pur- 
ported to cancel 249 shares of stock, including the 209 shares owned by 
Moffere, and said resolution further declared said stock to be null and 
void, and purported to authorize the vice-president of the bank to issue 
new certificates in the amounts and to the persons named in said resolu- 
tion. 

It was alleged, upon information and belief, that, pursuant to the 
proceedings above recited, the bank, on July 15, 1919, purported to cancel 
the shares of stock mentioned in said resolution, including the 209 shares 
owned by Moffere, and issued new shares in lieu of the shares purported 
to have been canceled to various persons and in various amounts, and 
the defendants named in this action, except the bank, are the persons to 
whom said shares of stock were issued, and each of said persons, prior to 
the time he paid for the stock so issued to him, knew that the two direc- 
tors of the defendant bank were attempting to sell said stock pursuant 
to assessment proceedings, and that each of said directors’ meetings 
purported to have been held by them was held without notice to the third 
director, and that such meetings were not held on the date of the regular 
meeting of the board of directors, and each of said defendants knew that 
each of said meetings was held at a time and on a date other than the 
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time provided by the by-laws for the regular meetings of said board, and 
each of said defendants knew that said meetings were not held pursuant 
to any call by the president of the bank nor pursuant to any call made in 
the manner provided by the by-laws of the bank. After the stock pur- 
ported to have been canceled was issued to the various persons, the said 
defendants, with full knowledge of the facts set forth herein, acquired 
the remainder of the stock purported to have been canceled by said two 
directors of the bank, so that said defendants now claim to be the owners 
and holders of all the shares of stock of the bank. 

Plaintiff alleges, upon information and belief, that the foregoing 
proceedings are the only proceedings held or performed or purported 
to be held or performed pursuant to which the said stock owned by said 
Moffere was canceled, or pursuant to which it was attempted to deprive 
said Moffere of his ownership thereof, and the foregoing proceedings 
are the basis of defendants’ claim of their asserted right, title or interest 
in any of the stock of said bank. 

It is alleged, upon information and belief, that ever since such pur- 
ported cancellation of said stock owned by Moffere and the issuance of 
shares in lieu thereof to various persons said bank has claimed that 
Moffere has not owned any of said stock subsequent to July 15, 1919, and 
that subsequent to that date he was not entitled to appear as a stock- 
holder on its books, nor to exercise any of the rights of a stockholder 
therein, and that subsequent to the date last mentioned said bank has 
treated the persons to whom shares of stock were issued by it in lieu of 
the shares owned by Moffere, and their purported successors in interest, 
as the owners of all said stock owned by Moffere, and such persons claim 
to be the owners of all of the stock owned by Moffere. It is then alleged 
that the sale and reissuance of stock as hereinbefore set forth are void, 
and that none of the defendants claiming to own the same has any right, 
title, or interest in the same. 

The plaintiff commenced an action against Moffere on August 14, 
1922, and a writ of attachment was issued therein and levied upon the 
shares of stock of the bank alleged to be the property of Moffere and to 
have been illegally canceled. Thereafter plaintiff recovered judgment 
against Moffere in said action in the sum of $34,027.50, and an execution 
issued thereunder, and was levied upon said stock alleged to have been 
owned by Moffere. Moffere’s interest in said stock was sold under 
execution to plaintiff for the amount of his judgment. Plaintiff pre- 
sented his certificate of sale to the bank, and demanded the issuance of a 
stock certificate to him for 194 shares, and the bank refused such de- 
mand. Plaintiff alleged, upon information and belief that said stock is 
of the value of $160 a share, and prayed that the purported sale and can- 
cellation by the bank of the certificates representing the stock of Moffere 
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be declared null and void, and that plaintiff be declared to be the legal 
owner of said stock. 

Defendants demurred to the complaint upon the ground: (1) That 
it did not state sufficient facts to constitute a cause of action; (2) that 
said action is barred by the provisions of subdivision 2 of section 341, 
Code of Civil Procedure, and by the provisions of section 347, Civil 
Code. The demurrer was sustained and judgment given for the de- 
fendants. 

Upon the question of the statute of limitations appellants call to 
our attention the cases of Herbert Krafts Co. v. Bank of Orland, 133 
Cal. 64, 65 P. 143, and Cheney v. Canfield, 158 Cal. 342, 111 P. 92, 32 
L. R. A. (N. 8.) 16. Cases from other jurisdictions are also cited, 
but as the California cases relied upon seem to be decisive of this ques- 
tion in favor of the appellant, we shall not go further afield for au- 
thorities. 

There remains, then, to be decided the question of whether or not 
the complaint states a cause of action. The special meeting of the 
board of directors at which the purported assessment upon the stock 
was levied was not called by the president, as required by the by-laws 
of the corporation, and was held without notice to one of the directors, 
who did not attend. Section 305, Civil Code, provides: 


‘‘The corporate powers, business, and property of all corporations | 
formed under this title, must be exercised, conducted, and controlled by 
a board of not less than three directors, to be elected from among the 
holders of stock. * * *’’ 


Section 308, Civil Code, provides: 


‘*A majority of the directors is a sufficient number to form a board 
for the transaction of business, and every decision of a majority of the 
directors forming such board, made when duly assembled, is valid as 
a corporate act.”’ 


In 6 California Jurisprudence, p. 1055, it is said: 


““Tt is the general rule, therefore, that a special meeting held without 
notice is void, and the directors present at such meeting cannot per- 
form any valid corporate act. The provision that a majority of the 
whole number of trustees shall form a board for the transaction of busi- 
ness and every decision of a majority of the persons duly assembled as 
a board shall be valid, does not change the rule.’’ 


See, also, Harding v. Vandewater, 40 Cal. 77; Thompson v. Williams, 
76 Cal. 155, 18 P. 153, 9 Am. St. Rep. 187; Smith v. Dorn, 96 Cal. 82, 
30 P. 1024; Beatty v. Raisch, 34 Cal. App. 180, 167 P. 185; Raisch v. 
M. K. T. Oil Co., 7 Cal. App. 667, 95 P. 662; Curtain v. Salmon River, 
ete., 130 Cal. 348, 62 P. 552, 80 Am. St. Rep. 132; Cheney v. Canfield, 
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158 Cal. 345, 111 P. 92, 32 L. R. A. (N. S.) 16. In the case last cited 
it was said: 


‘It is the settled law that an assessment can be legally levied upon 
the capital stock of a corporation by the board of directors only at a 
regular meeting of the board or at a special meeting thereof regularly 
called. [Citing cases.] As all proceedings whereby an assessment is 
levied upon the stock of a corporation, and under which a forfeiture 
of the stock of the stockholders may be had are in invitum, it is elemen- 
tary law that they must be strictly followed. The levy of such an 
assessment can only be accomplished legally by a strict compliance with 
the statutory provisions relative thereto, or with the provisions of the 
charter of the corporation upon the subject. [Citing cases.]’’ 


It must follow that, since the meeting of the directors was not 
regularly called, it was powerless to levy a legal assessment, and, the 
assessment being void, no rights flowed from proceedings thereunder. 

Respondent seeks to avoid the effect of the want of regularity in the 
directors’ meeting by reliance upon section 133 of the Bank Act (Act 
652, Gen. Law of Calif., Deering [1923], p. 153). That section requires 
the directors of the bank to levy an assessment upon the stock to repair 
any deficiency in the capital which may be found by the bank superin- 
tendent. However, said act in no way changes the requirements for a 
valid directors’ meeting, nor authorizes an administration of corporate 
affairs in any manner not prescribed in the corporate by-laws. It is 
certain that the directors might refuse to take the action called for by 
the bank superintendent, and this very contingency is provided for in 
the Bank Act itself (section 186), wherein the superintendent of banks 
is expressly authorized, in case of a refusal by the directors to levy such 
an assessment, to take possession of the bank and enforce the liability 
of stockholders and otherwise administer the affairs of the bank. 

It seems obvious that, when the two directors of the bank found 
themselves in a position where they could not secure a legal meeting 
of the directors to levy the assessment, they should have permitted the 
superintendent of banks to exercise his authority and raise the money 
required by the means provided in the Bank Act. 

We reach this conclusion with great reluctance, because of the con- 
sideration due those who, in good faith, paid this assessment and per- 
formed a public service in rehabilitating an insolvent bank. In defer- 
ence to their good faith and endeavor to remedy a most deplorable situa- 
tion we have striven for ways and means of affirming the judgment of 
the trial court, but we have reached the conclusion that this is one of 
the ‘‘hard’’ cases which, proverbially, make ‘‘bad’’ law, and that any 
attempt upon the part of courts to relax the safeguards placed by cor- 
porate by-laws about the actions of directors would open a Pandora’s 
box of business ills which would impair the usefulness of corporations. 
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The law seems definite and clear and the practical policy behind it of 
the soundest. 

The judgment must be reversed, with directions to the trial court to 
require the defendants to answer. It is so ordered. 


BANK PRESIDENT’S UNAUTHORIZED IN- 
DORSEMENT OF NOTE 


Stansell v. Payne, Supreme Court of North Carolina, 127 S. E. Rep. 693 


The president of a bank after executing a note in the name of a 
development company, indorsing the note individually and in the 
name of the bank, and procuring a loan thereon from the payee 
named in the note, absconded. The bank received no part of the 
money loaned on the note. When the note matured the plaintiff 
brought an action on it and recovered a judgment against the bank. 
Upon appeal the judgment was reversed on the ground that the 
president of the bank had had neither express nor implied au- 
thority to indorse the note, and therefore the bank was not liable on 
the indorsement. 


Action by L. W. Stansell against T. J. Payne and the Industrial 
Bank of Mecklenberg. Judgment for plaintiff, and defendant last 
named appeals. Reversed. 

Louis B. Vreeland and Hamilton C. Jones, both of Charlotte, for 
appellant. 

John James and James A. Lockhart, both of Charlotte, for appellee. 


CONNOR, J.—On November 5, 1923, T. J. Payne, acting as and in 
the name of Carolina Farms & Development Co. executed a note, in 
words and figures as follows: 


$2,000. Charlotte, N. C., Nov. 5, 1923. 

Four months after date, without grace, we promise to pay to the 
order of Mrs. L. W. Stansell, at the Security Savings Bank, two thousand 
dollars, at its banking house, with interest after maturity at the rate of 
6 per cent. per annum till paid. Value received. All indorsers of this 
note waive notice of its dishonor. 

Carolina Farms & Development Co. 
By T. J. Payne. 


Said note was indorsed by T. J. Payne. The said T. J. Payne was 
on said date, and for some time prior thereto had been president of de- 





NOTE—fFor similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 866. 
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fendant Industrial Bank of Mecklenberg. At the time he executed and 
personally indorsed said note, he also placed thereon, with a stamp, the 
words ‘‘Industrial Bank of Mecklenberg, by T. J. Payne, President.’’ 
After said note had been thus executed and indorsed by T. J. Payne, he 
delivered same to plaintiff, who thereupon, as consideration for said 
note, delivered to said T. J. Payne her four checks, aggregating $1,- 
946.67, payable to Carolina Farms & Development Co. These checks 
were collected by the said T. J. Payne. No part of the proceeds of said 
checks was received by defendant, Industrial Bank of Mecklenberg. 

Plaintiff had known T. J. Payne since July 23, 1923, during which 
time he was. president of Industrial Bank of Mecklenberg and a director 
of the Security Savings Bank. She is a widow. He had looked after 
her personal business. He applied to her for the loan of this money, 
which was a part of the proceeds of policies of insurance upon her 
deceased husband’s life. She saw him execute the note and sign his 
name on the back of the note as president of the defendant company. 
She relied upon the indorsements on the note. He did not tell her the 
purposes for which he borrowed the money. She had previously loaned 
$1,500 to defendant, and had received therefor note signed by the cashier 
of defendant. This note had been paid promptly, at maturity. Plaintiff 
acted in good faith in this transaction and believed that the indorsement 
made by T. J. Payne, as president, was a valid indorsement by de- 
fendant. 

The note upon which this action is brought was not paid at maturity. 
This action was begun on August 27, 1924. T. J. Payne had fled the 
state, and no personal service of summons has been made upon him. 
His property in this state was attached and the sum of $459.65 was 
realized from a sale thereof. This sum was applied as a payment on the 
note, on December 24, 1924. No other or further payment has been 
made on said note. Judgment was rendered that plaintiff recover of de- 
fendant, Industrial Bank of Mecklenberg, the sum of $2,000, with in- 
terest from March 5, 1924, and costs, subject to a credit of $459.65 as of 
December 24, 1924. Defendant excepted to this judgment, contending 
that it was not liable on said note, by reason of the indorsement thereon. 

T. J. Payne had no express authority from defendant to indorse in 
its name the note upon which this action is brought. Nor can such au- 
thority be implied from the facts agreed as stated in the record. The 
implication does not arise from the mere fact that T. J. Payne, on the 
date of the indorsement of the note, was and for some time prior thereto 
had been president of defendant. The president of a corporation is but 
‘‘the executive agent of the board of directors, to perform such duties as 
may be devolved upon him; he is not the corporation and cannot take 
the place of the governing board, and make contracts, or incur liabilities 
outside the ordinary business of the bank, without special authority.’’ 
3 R. C. L. 440. Dowd v. Stephenson, 105 N. C. 467, 10 8S. E. 1101. There 
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had been no transactions between plaintiff and T. J. Payne, as president 
of defendant bank, prior to the indorsement of this note, in the interest 
of the bank, from which his authority to indorse the note could be im- 
plied. She had previously loaned $1,500 to the bank, but the note for this 
loan was executed by the cashier of the bank, and the loan was made to 
the bank. This loan was made to the Carolina Farms & Development Co. 
There was no representation that the bank had any interest in the loan; 
plaintiff’s checks, given in consideration of the note, were payable to 
Carolina Farms & Development Co. and delivered to T. J. Payne who 
executed the note in its name, and personally indorsed the same. 

Defendant bank had no interest in the loan; T. J. Payne had a per- 
sonal interest in the transaction. In Brite v. Penny, 157 N. C. 110, 72 
S. E. 964, Justice Brown, writing for this court, said: ' 

We recognize the general doctrine held by all courts, that a cor- 
poration is not bound by the action or chargeable with the knowledge of 
its officers or agents in respect to a transaction in which such officer or 
agent is acting in his own behalf, and does not act in any official or rep- 
resentative capacity for the corporation. 


This principle has been approved in numerous opinions of this court, 
and has been uniformly and consistently applied in numerous cases 
brought to this court by appeal. Corporation Commission v. Bank, 164 
N. C. 357, 79 S. E. 308. 


In Grady v. Bank, 184 N. C. 158, 113 8. E. 667, 28 A. L. R. 660, Chief 
Justice Clark, writing for the court, says: 


It is a well settled principle of law that the cashier cannot bind the 
bank by his acts in respect to matters in which he is personally interested, 
and third persons are bound to know that the cashier has no authority 
to use the funds of the bank for his own benefit. 


See, also, Bank v. West, 184 N. C. 220, 114 8. E. 178. 

In Trust Co. v. Trust Co., 188 N. C. 766, 125 S. E. 536, we held that 
the guaranty of the note of a customer of the bank, by its cashier, who 
had authority to discount notes owned by his bank, was binding on the 
bank, where the cashier had no personal interest in the transaction and 
the proceeds of the discount were credited to the account of the bank. 
The facts of this case make it easily distinguishable from the instant case. 
‘So in Williams v. Bank, 188 N. C. 197, 124 8. E. 125, we held the bank 
liable to a customer, for whom the bank had duly discounted a note, the 
proceeds of which the cashier had not applied as directed by the cus- 
‘tomer. In that case the cashier had received the proceeds of the note, 
within the scope of his authority as cashier, and the bank was properly 
held liable for the misapplication. The principle of law which was held 
decisive in Grady v. Bank, supra, did not apply. 

The principle that where one of two persons must suffer by the wrong- 
ful act of another, the loss must fall upon the one who first reposed the 
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confidence and made it possible for the loss to occur, cannot avail plain- 
tiff upon the facts in this case. Defendant is liable for the acts of its 
agent, T. J. Payne, only when within the scope of his authority, express 
or implied. It is: plaintiff’s misfortune that she made no inquiry as to 
the authority of the president to indorse the note. She had notice that 
he was acting, in this transaction, not in the interest of defendant bank, 
but in the interest of himself, or at least of a third party—Carolina 
Farms & Development Co. She acted in good faith, and believed the in- 
dorsement made upon said note in name of defendant by its president 
valid. This fact elicits sympathy for her, but cannot fix defendant with 
liability for the unauthorized act of T. J. Payne. 

The exception to the judgment must be sustained. Upon the facts 
as stated in this record, defendant is not liable to plaintiff on account of 
the alleged indorsement. There is error, and the judgment must be 
reversed. 


REASONABLE TIME ALLOWED FOR PRESEN- 
TATION OF DRAFT AGAINST LETTER OF 
CREDIT NAMING NO EXPIRATION DATE 


Lamborn v. National Park Bank of New York, Court of Appeals of 
New York, 240 N. Y. 520, 148 N. E. Rep. 664 


A contract for the sale of a quantity of sugar provided that ship- 
ment should be made from Java during August-September, 1920, by 
steamer to Philadelphia, and that payment should be made in New 
York on presentation of sight draft, with invoice and bill of lading at- 
tached. It was also provided that the buyers should open within 
five days a confirmed irrevocable letter of credit in favor of the sellers. 
On May 5, 1920, the defendant bank opened a letter of credit in ac- 
cordance with this provision. No expiration date was named in the 
letter of credit. The sellers later requested the bank to name Decem- 
ber 31, 1920, as the expiration date. The bank then stated that it 
could not extend the credit from October 1st to December 31st. 
October 1st was not mentioned in either the letter of credit or the 
contract of sale. 

The sugar arrived in December, 1920, and a draft for the price 
thereof was presented at the defendant’s banking house, together 
with all the required documents. Payment was refused on the 
ground that the letter of credit had expired. The sellers then sued 
to recover the amount of the draft. The court held that since no 
expiration date was named in the letter of credit, the plaintiffs had 
a reasonable time within which to present their draft, and that the 
bank’s attempt to name October Ist as the expiration date was in- 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
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effective. The court further held that the plaintiffs had complied 
with the conditions entitling them to payment. Consequently a 
judgment for the plaintiffs was affirmed. 


Action by Arthur H. Lamborn and others, co-partners doing business 
under the firm name and style of Lamborn & Co., against the National 
Park Bank of New York. From a judgment of the Appellate Division 
(212 App. Div. 25, 208 N. Y. S. 428), affirming judgment of Trial Term 
without a jury (123 Mise. Rep. 211, 204 N. Y. 8. 557), for plaintiffs, 
defendant appeals. Affirmed. 

Louis F. Doyle, of New York City (Emmet F. Smith, of New York 
City of Counsel), for appellant. 

Van Doren, Conklin & MecNevin, of New York City (Louis O. Van 
Doren, and Alfred C. B. MeNevin, both of New York City, and Edward 
S. Bentley, of Lawrence, of counsel), for respondents. 


CRANE, J.—On the 24th day of April, 1920, Lamborn & Co., a co- 
partnership with principal offices in the city and state of New York, sold 
to Brodsky Gross & Co., of Chicago, Ill., 1,650 bags of Java white sugars. 
The contract of sale was in writing, and provided as follows: 


‘‘Shipment. Shipment to be made during August-September, 1920, 
at option of the sellers, from Java by steamer or steamers to Philadel- 
phia, Pa. Names of such steamer or steamers to be declared later... . 


‘‘Payment. Payment to be made by net cash on presentation of 
sight draft, with invoice and bill of lading attached in New York. 
Buyers to open within five (5) days confirmed irrevocable letter of credit 
in favor of Lamborn & Co., New York City, for the full invoice value of 
1,650 bags with Bankers’ Trust Co., New York City, and Bankers to 
confirm same to Lamborn & Co., New York City.”’ 


The ‘‘confirmed irrevocable letter of credit’’ was not opened with the 
Bankers’ Trust Co., but with the defendant, the National Park Bank. 
It read as follows: 


‘The National Park Bank of New York. May 5, 1920. 

‘“Messrs. Lamborn & Co., 132 Front Street, City. Re Our Credit No. 
13840—Gentlemen: We beg to advise you that we have received in- 
structions from Greenebaum Sons’ Bank & Trust Co., Chicago, to open 
a confirmed credit in your favor with the Bankers’ Trust Co., for $79,- 
685.76, payable against delivery of sight drafts with invoices and bills of 
lading attached covering 1,650 bags about 224 lbs. each Java white sugar 
at 22c per pound less 2 per cent. duty paid f. o. b. cars Philadelphia 
landed weights, shipments to be made during August and September, 
1920. 

‘We advised the Bankers’ Trust Co. of this credit our No. 13840, but 
they have returned our advices, stating that credit should have been 
opened directly with you and not through them. Kindly advise us in 
this connection. ‘‘Very truly yours, 

‘*(Signed] H. L. Sparks, 
‘* Assistant Cashier.’’ 
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On June 11th the National Park Bank notified Lamborn & Co. that 
the shipping period, according to the instructions received from Brodsky 
Gross & Co., was August and September from Java. 

Here we have a full and complete letter of credit, confirmed and ir- 
revocable, issued by the defendant to the plaintiffs in accordance with 
instructions from Brodsky Gross & Co. or their Chicago agents carrying 
out the terms of the contract of sale. 

The sugar arrived in December of 1920, and was placed on board 
ears at Philadelphia. A draft for $79,623.24 was drawn on the de- 
fendant and presented at its New York banking house with all the re- 
quired documents. Payment was refused. The reason given was that 
the letter of credit had expired. There was no claim made that a letter 
of credit had not been issued. It is conceded and always has been that 
the plaintiffs complied fully with all shipping instructions, and that they 
presented all the documents required by the letter of credit. 

This action is brought to recover on the letter of credit the amount 
of the draft. The defenses are inconsistent. First, the defendant denies 
that there was any letter of credit ; secondly, it claims that, if there were 
a letter of credit, it expired on October 1, 1920. The case was fully 
tried out before the court without a jury, and judgment delivered for 
the plaintiffs, which has been affirmed by the Appellate Division, one of 
the justices dissenting (212 App. Div. 25, 208 N. Y. S. 428). 

We may dismiss the first contention of the defendant, that there was 
no letter of credit, by the brief statement that all of its correspondence 
regarding this transaction admitted that there was a letter of credit, its 
sole claim being until the matter came to court that the draft was not 
presented in time. It is said that the letter of May 5th contained no 
promise to pay. Letters of credit do not usually contain a direct promise 
to pay.. Such a promise is implied or inferred from a statement that 
eredit has been established and is irrevocable. A confirmed irrevocable 
letter of credit, an irrevocable letter, or a confirmed credit is a contract 
to pay upon compliance with its terms, and needs no formal acknowledg- 
ment or acceptance other than is therein stated. Banks may—they 
usually do—communicate to the drawer the instructions received from 
the correspondent establishing the credit. Gelpcke v. Quentell, 74 N. Y. 
599; Krakauer v. Chapman, 16 App. Div. 115, 45 N. Y. 8. 127, affirmed 
162 N. Y. 623, 57 N. E. 1114; Doelger v. Battery Park National Bank, 
201 App. Div. 515, 194 N. Y. S. 582; Border Nat. Bank of Eagle Pass, 
Tex. v. American Nat. Bank of San Franciseo (C. C. A.) 282 F. 73. 

Moss v. Old Colony Trust Co., 246 Mass. 139, 140 N. E. 803, contains 
no statement or ruling to the contrary, as intimated by the courts below. 
The letter of credit in that case had been rejected. Chief Justice Rugg 
is particular to point out that no particular form is prescribed for a 
letter of credit. ‘‘Their nature and use,’’ says he, ‘‘ought to be kept as 
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free as possible from narrowing statements of limitations and from 
judicial dicta not necessary to a particular decision.’’ 

As to the second ground of defense, that the letter of credit had ex- 
pired on October Ist, we must consider other letters passing between 
the parties after May the fifth. In considering these letters we must 
carry in mind the terms and conditions of this alleged letter of credit of 
May 5th as amended or modified by the letter of June 11th. It advised 
Lamborn & Co. that the defendant had received instructions to open a 
confirmed credit for $79,685.76, payable against sight drafts and shipping 
documents, showing that the sugars were placed f. o. b. ears Philadelphia, 
shipments to be made during August and September, 1920, from Java. 
The credit was to be opened with the Bankers’ Trust Co., but that bank 
had instructed the National Park Bank to open it directly with Lamborn 
& Co. The letter closed by asking, ‘‘Kindly advise us in this connec- 
tion.’’ I have said that this constituted a complete letter of credit. No 
time was mentioned within which the sight drafts were to be presented. 
In the absence of a fixed time the law will read into the instrument a 
provision that they were to be presented within a reasonable time. See 
above cases. 

On June 10th, the plaintiffs wrote the defendant the following letter: 


‘“‘Lamborn & Co., Import & Export Department. 
**132 Front Street, New York. 
‘*June 10, 1920. 

‘National Park Bank of New York, No. 214 Broadway, New York 
City—Gentlemen: We refer to your letter of credit No. 13840, issued 
upon instructions from Greenebaum & Sons’ Bank & Trust Co., Chicago, 
for the account of Brodsky Gross, Chicago, Il., for $79,685.76. 

‘*You state that you advised the Bankers’ Trust Co., but that they 
returned your advices, stating that credit should be opened directly with 
us. This is correct. We beg to request that you issue this letter of credit 
for $79,685.76, setting expiration date of December 31, 1920. We also 
beg to call attention to the fact that shipment should be August and/or 
September from Java. 

‘‘We regret that this matter has not been called to your attention at 
an earlier date, but would appreciate your co-operation in arranging 
details, so that they may be satisfactory to all concerned. 

‘*Yours very truly, 
‘‘Lamborn & Company, 
‘*TSigned] G. F. Amthor, 
““MeF/AMS Credit Department.’’ 


Certain things are to be noted about this letter. It refers to the letter 
of credit No. 13840 as one which has been issued upon instructions for 
the account of Brodsky Gross, Chicago, Ill. It answers the last and only 
inquiry in the letter of May 5th by saying that the credit, opened with 
Lamborn & Co., directly instead of with the Bankers’ Trust Co. is cor- 
rect. It then contains the request that the letter of credit set the expira- 
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tion date as of December 31, 1920. In other words, instead of leaving 
the drafts to be presented within a reasonable time, the plaintiffs ask 
that a definite time be stated. October 1st is not mentioned or referred 
to in either the letter of May 5th or that of June 10th. On the follow- 
ing day the National Park Bank answers: 


‘‘The National Park Bank of New York. “*June 11, 1920. 
‘*Messrs. Lamborn & Co., 132 Front Street, City. Re Our Credit No. 
13840—Gentlemen: Referring to your favor of June 10th, relative to our 
confirmed credit No. 13840, we regret having to advise you that we have 
no authority to extend validity of this credit from October 1st to Dee. 
31st, and would suggest your communicating with your customers and 
having corrected instructions sent to us. This also applies to the ship- 
ping period, which in the instructions received by us specified August 
and September from Java. 
‘‘Very truly yours, 
‘*TSigned] H. L. Sparks, 
‘* Assistant Cashier.’’ 


Notice should be taken that this letter refers to ‘‘our confirmed 
credit No. 13840,’’ and that the instructions regarding the shipping 
period ‘‘specified August and September from Java.’’ In reply to the 
request of the plaintiffs, the defendant writes that it has no authority 
to extend validity of this credit from October 1st to December 31st. The 
defendant does not say that its instructions were to limit the time of 


payment to October Ist, and it has never in its brief or by the evidence 
claimed that its instructions were to this effect. The contract between 
Brodsky Gross & Co. and the plaintiffs contained no such limitation—in 
fact no limitation at all. The letter of credit of May 5th contained no 
limitation. The sight drafts were to be presented within a reasonable 
time. Lamborn & Co. asked that a definite time might be fixed, and I 
read this answer of the National Park Bank under June 11th as mean- 
ing that the defendant bank had no power or authority to make that 
definite which had been left indefinite. The letter of credit had been 
given the number 13840. Throughout the correspondence this number 
is referred to as the letter of credit. The first mention of it is in the 
letter of May 5th, wherein it is termed, ‘‘Our credit No. 13840.’’ This is 
the only letter of credit in evidence in this case having this number. It 
contains no reference to October Ist. It reads in the eyes of the law as 
though it contained the provision payable against ‘‘delivery of sight 
drafts within a reasonable time.’’ If those words had been actually 
written into this letter of credit No. 138840, we would not consider that 
the letter of June 11th modified or struck them out. The plaintiffs, by 
the letter of June 10th, requested that the time limit be made definite. 
This letter of the defendant of June 11th simply refused the request as 
not within its instructions. It did not attempt to modify the letter of 
May 5th in this particular, or to say that anything had been omitted. 
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The answer was that the letter must stand as it was, as the bank could 
not modify it; the instructions which had been followed could not be 
departed from. And thus the matter was left. 

The plaintiffs never acquiesced in any modification, and did not con- 
sider that the date of payment had been limited to October Ist. How 
could any reasonable business man dealing in sugars to be shipped from 
Java during August and September accept a letter of credit which would 
expire the day after the last day of shipment from Java? The claim of 
the defendant would nullify the letter altogether. It is unreasonable. 
By a stipulation of the parties it was agreed that in the ordinary course 
of shipping it takes 75 days to bring goods from Java to Philadelphia. 
Goods shipped the 1st day of August, the earliest possible date for ship- 
ment under the sales contract and the letter of credit, could not possibly 
reach Philadelphia until 15 days after the expiration of the letter of 
credit, if the defendant’s contention be correct. The shipping docu- 
ments and bills of lading showing that the sugar had been placed f. o. b. 
ears at Philadelphia under no circumstances could possibly be presented 
to the bank on October Ist. No interpretation should be given to this 
letter of credit of the defendant or its correspondence which would make 
the whole thing meaningless and an absurdity. The defendant intended 
to give the plaintiffs something of value. Its letter of May 5th, followed 
by that of June 11th, cannot be considered as mere empty formalities. 
The bank should be held to the fair import of its engagement. These 
letters must receive a reasonable construction, having regard to the in- 
tent of the parties and the circumstances. Krakauer v. Chapman, supra. 
‘*In the construction of written contracts it is the duty of the court, as 
near as may be, to place itself in the situation of the parties, and from a 
consideration of the surrounding circumstances, the occasion and ap- 
parent object of the parties, to determine the meaning and intent of the 
language employed.’’ Gillet v. Bank of America, 160 N. Y. 549, 555, 
55 N. E. 292, 294. 

Beyond doubt, the defendant considered that it was bound to do 
something ; that it was held to the plaintiffs by some valid and enforce- 
able obligation. After the drop in the price of sugar it wrote on August 
25th as follows: 


‘The National Park Bank of New York. August 25, 1920. 
‘“Messrs. Lamborn & Co., 132 Front Street, City—Dear Sirs: Re- 
ferring to our credits numbered 13840 and 14031, opened in your favor 
by the Greenebaum Sons’ Bank & Trust Co. of Chicago, IIll., we beg to 
advise you that our correspondents have today telegraphed us directing 
that payments be suspended until further notice. 
‘*Please advise us if this arrangement has your consent. 
‘*Yours very truly, 
‘*(Signed] H. L. Sparks, 
‘* Assistant Cashier.’’ 
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‘‘The National Park Bank of New York. August 27, 1920. 

**Messrs Lamborn & Co., 182 Front Street, City—Dear Sirs: Re- 
ferring to our letter of August 25th in which we advised you that the 
Greenebaum Sons’ Bank & Trust Co. of Chicago had directed us to sus- 
pend payments under our credits numbered 13840 and 14031 until 
further notice, we would point out to you that apparently we have not 
received your consent to this arrangement. 

‘We are today in receipt of a letter from our correspondents, in 
which they explain that their clients, Messrs. Brodsky, Gross & Co., wish 
to examine all documents presented before authorizing payment. In 
other words, they evidently expect that you will surrender the docu- 
ments to us for forwarding to our Chicago correspondents, and that 
your customers are to have the privilege of examining these documents 
before authorizing payment. Awaiting an expressing of your views on 
this subject, we remain 

‘*Yours very truly, 
““'Signed] H. L. Sparks, 
‘* Assistant Cashier.’’ 


The plaintiffs answered on August 31, 1920: 


*‘August 31st, 1920. | 
‘*Credit Department. 

‘‘National Park Bank, 214 Broadway, New York City—Gentlemen: 
With regard to your confirmed letter of credit No. 13840, which you ad- 
vised was issued in accordance with instructions received by you from 
Greenebaum Sons’ Bank & Trust Co., Chicago, IIl., in our favor, cover- 
ing a purchase from us by Brodsky Gross & Co., Chicago, IIL, of 1,500 
bags of Java white sugar 10 per cent. more or less at 22¢ per lb., less 
2 per cent. duty paid, f. o. b. cars Philadelphia, Pa., landed weights, ship- 
ment during August or September, 1920, from Java, which shipping 
point you confirmed to us under date of June 11, 1920, as it is our in- 
tention to comnly fully with all of the terms and conditions of the con- 
tract covered by this letter of credit barring unforeseen circumstances 
which form part of the contract, we will under no circumstances agree 
1o either the suspension of payment or the cancellation of this letter of 
credit. As this letter of credit shows no definite date of expiration, and 
as the sugar was sold the consignee on the basis of f. 0. b. ears Philadel- 
phia, Pa., landed weights, shipment from Java during August or Sep- 
tember, 1920, we will look to you for payment of our sight drafts when 
accompanied by invoices, landed weight certificate and railroad bills of 
lading blank indorsed. 


We think that the defendant’s letter of credit gave the plaintiffs a 
reasonable time within which to present their sight draft and papers, 
and that the plaintiffs have fully complied with all the terms and condi- 
tions entitling them to payment. 

If, however, there be any question of fact gathered from all the ecir- 
cumstances and correspondence as to what the letter of credit did mean 
and as to the intention of the parties, if there be different inferenees which 
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might be drawn from the correspondence, the facts were all before the 
trial justice, who made his findings after hearing the case, and on them 
based his conclusions of law. He found as a fact that on May 5, 1920, 
the defendant for a valuable consideration moving to it issued and de- 
livered to the plaintiffs a confirmed irrevocable letter of credit in words 
and figures as contained in the letter of May 5th, and that thereupon and 
thereafter the plaintiffs accepted this said letter of credit and acted upon 
it by making the shipment of goods therein mentioned; that this letter 
of credit, when issued by the defendant and accepted by the plaintiffs, 
contained no expiration date. There was ample evidence to sustain 
these findings. 

For the reasons here stated, the judgment appealed from should be 
affirmed, with costs. 


ORAL AGREEMENT INEFFECTIVE TO PRE- 
VENT RUNNING OF INTEREST ON 
INTEREST-BEARING NOTE 


Jefferis v. William D. Mullen Co., Court of Chancery of Delaware, 
130 Atl. Rep. 39 


The plaintiff executed and delivered to the defendant company 
his note for $5,000, which was the par value of fifty shares of the 
defendant’s capital stock. A certificate for fifty shares of stock was 
issued in the plaintiff’s name and placed in the defendant’s safe, 
where it was to be kept until the note was paid. After the maturity of 
the note, the plaintiff tendered to the defendant $5,000 in full pay- 
ment thereof and demanded the certificate. The defendant refused to 
deliver the certificate and also refused to accept the money on the 
ground that the plaintiff was obliged to pay in addition thereto in- 
terest on the note from the date of maturity. The plaintiff then 
brought this action to compel the defendant to deliver the certificate. 

The note in question bore on its face the words ‘‘with interest*‘ 
but these words were canceled before the note was signed. The 
court held that because of this cancellation interest did not run prior 
to maturity, but that it did, as a matter of law, run thereafter until 
the note was paid. The plaintiff admitted that when he signed the 
note he knew that the note as written would bear interest after its 
due date. He contended, however, that he signed the note relying on 
a verbal promise by the president of the defendant company that in- 
terest would never be charged. The court held that parol evidence 
was not admissible to contradict the purport of the written note, and 
that the plaintiff, having signed the note with full knowledge of its 
contents and legal effect, must be bound thereby. Accordingly, the 
NOTE—For similar decisions see Banking Law Journal Digest (Third 

Edition, 1925) § 569. 
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plaintiff was bound to pay the face of the note together with interest 
from its due date. A decree was entered requiring the defendant to 
deliver the certificate of stock upon payment by the plaintiff of the 
face of the note and the interest. 


Suit by Thomas E. Jefferis against the William D. Mullen Co. for 
specific performance. Decree for complainant. 

Bill for specific performance, in which the complainant seeks to compel 
the defendant company to deliver to him a certificate for fifty shares 
of its capital stock of the par value of five thousand dollars. The bill 
charges and the answer admits that a certificate for fifty shares of stock 
was duly issued in the name of the complainant, and that he gave there- 
for his promissory note dated January 1, 1918, payable one year there- 
after, in the sum of five thousand dollars, the par value of the stock. 
The certificate and note were attached together and placed in the safe 
of the president of the defendant company, where it was to be kept until 
the note was paid. 

The certificate has never been delivered to the complainant. He made 
tender to the defendant of the sum of five thousand dollars in February 
of the present year in full payment as he claimed of the note, and de- 
manded a certificate of stock. The corporation refused to accept the 
tender and declined to deliver the certificate. 

The cause was heard on bill, answer, testimony of witnesses before 
the Chancellor and exhibits. 

John R. Nicholson and Robert G. Harman, both of Wilmington, for 
complainant. 

Charles F. Curley (of Saulsbury, Curley & Davis, of Wilmington), 
for defendant. 


THE CHANCELLOR.—The main controversy in this case is upon 
the question of how much the complainant is obliged to pay in considera- 
tion of the issuance to him of the shares of stock in question. No con- 
troversy is raised concerning the adequacy of the note as lawful con- 
sideration for the stock. The only point of controversy is whether, or 
not, the note which the complainant gave was to bear interest from its 
due date. 

The complainant testified that he was to receive the stock upon pay- 
ment of the face value of the note without interest whenever he saw fit 
at his convenience to do so. The defendant contends that the complain- 
ant, under his agreement was obliged to pay the face value of the note, 
together with lawful interest thereon from the date of maturity. The 
note on its face was payable in one year from its date and the words 
‘‘with interest’’ in the printed form were erased by drawing a line of 
red ink through them. This being the case, while interest did not run 
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prior to maturity, it did, as a matter of law, run thereafter until paid. 
The defendant testified that before he signed the note he read it over and 
was aware that the note as written would bear interest after its due date. 
He says that, notwithstanding his knowledge of its contents and its legal 
effect as regards interest, he signed it relying on a verbal conversation 
with William D. Mullen, the president of the defendant company, in 
whom he had full confidence at that time, that interest would never be 
charged. It is a principle of law that a written contract entered into, 
in the absence of mistake, fraud or misrepresentation, is binding be- 
tween the parties thereto to the full extent of the purport of the words 
used, and that antecedent or contemporaneous agreements lying in parol 
are not permitted to vary or alter the legal effect of the written contract. 
Foreman’s Systems, Inc., v. Milk Dealers’ Crate Corp., 13 Del. Ch. 
351, 120 A. 358. 

In this case there is no evidence of fraud, misrepresentation or mis- 
take, which would admit the parol evidence to contradict the purport of 
the written note. The complainant having signed the note with full 
knowledge of its contents and legal effect must be bound by it, and be- 
fore he is entitled to receive the stock is accordingly obligated to pay the 
face of the note together with lawful interest from its due date. This 
being the result which the law deduces from the situation, it is un- 
necessary for me to consider the issue of fact between the complainant 
and the president of the defendant corporation upon the question of 
whether, or not, a verbal agreement was in fact entered into that the 
note should not bear interest at any time. 

The complainant is entitled to a decree requiring the defendant to de- 
liver a certificate for fifty shares of its common stock upon payment by 
him of five thousand dollars, together with interest from January 1, 1919. 

The only question remaining to be disposed of is the question of costs. 
This in turn depends upon a question of tender. A note to section 1307 
of the fourth volume, of the Fourth Edition of Pomerory’s Equity 
Jurisprudence states the rule to be that ‘‘an actual tender by the plaintiff 
is unnecessary where, from the acts of the defendant or from the situa- 
tion of the property it would be wholly nugatory.’’ This rule is ap- 
plicable here. The complainant testified that the defendant, through its 
president, directed him to wipe the shares theretofore issued in his name 
off the books. This was in effect notice to the complainant that the stock 
was to be regarded as canceled. It was a repudiation of the contract by 
the defendant, for the only way the stock could be liberated from the 
complainant’s right was by a sale thereof in accordance with the terms 
of the actual provisions in the clause of the note dealing with disposal 
of the collateral attached to it. The defendant did not pursue ifs right 
under the note. It in substance notified the complainant that the short 
and unauthorized method of cancellation was resorted to. It is to be 
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observed that not only does the testimony of the complainant upon the 
point that notice was in substance given that the obligation to deliver 
the stock was repudiated, but the president’s statements on the witness 
stand tend strongly to corroborate it; for he now says that the reason 
he refused the tender of five thousand dollars without interest was be- 
cause he considered the obligations had been canceled. If the facts were 
such as to impose on the complainant the duty of making tender of the 
consideration, the complainant’s five thousand dollars would be insuffi- 
cient because it did not include interest. There being, however, no duty 
upon the complainant, under the circumstances, to make any tender 
whatever, it is no consequence what he offered. Costs will therefore be 
imposed upon the defendant. 


Let a decree in harmony with the foregoing be prepared and sub- 
mitted. 


PERSON INDEBTED TO INSOLVENT BANK ON 
NOTE ENTITLED TO SET OFF DEPOSIT 
AGAINST INDEBTEDNESS 


Bank of Woodward v. Robertson, Supreme Court of Oklahoma, 238 
Pac. Rep. 844 


The day before the failure of the Central Exchange Bank of 
Woodward, the plaintiff, who had on deposit in that bank the sum 
of $725.27, delivered to the bank his promissory note for $200. The 
$200 represented by the note was not paid to the plaintiff in cash, but 
was credited to his account on the books of the bank, so that the books 
showed a credit to the plaintiff of $925.27 when the bank closed its 
doors. After the failure of the bank, the bank commissioner sold 
the assets thereof to an individual. The defendant, the Bank of 
Woodward, later purchased the assets from him. The purchase 
money paid for the assets amounted to 50 per cent. of the unsecured 
deposits of the defunct bank. The defendant bank placed to the 
credit of each unsecured depositor in the defunct bank an amount 
equal to 50 per cent. of his deposit. 

The plaintiff received $83.91 from the defendant. Thereafter 
he brought this action to compel the bank to pay him the sum of 
$278.72 alleged to be due him. He contended that he was entitled to 
receive 50 per cent. of $725.27, and that as he had received only $83.91 
the amount sued for was due him. The defendant contended that 
only $175.40 was due him for the reason that he owed the bank $200 
on his note. It was held that the plaintiff was entitled to set off the in- 
solvent bank’s indebtedness to him against his indebtedness on the 
note. Since he was eredited on the books of the insolvent bank with 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 621. 
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$925.27, after the set-off was made his deposit amounted to $725.27. 
He was entitled to receive half of this amount. Accordingly, it was 
held that he was entitled to receive the amount sued for and a judg- 
ment in his favor for that amount was affirmed. 


Action by J. B. Robertson against the Bank of Woodward. From 
judgment in favor of plaintiff, defendant appeals. Affirmed. 

O. C. Wybrant, of Woodward, and Horton & Horton, of Oklahoma 
City, for plaintiff in error. 

Sherman M. Smith, of Woodward, and Lyle E. Goodwin, of Okla- 
homa City, for defendant in error. 


PINKHAM, C.—The defendant in error, as plaintiff, instituted this 
action against the plaintiff in error, as defendant, to recover the sum of 
$278.72, together with interest thereon. The parties will be referred to 
as they appeared in the trial court. 

Briefly stated, the facts are as follows: On the 15th day of January, 
1923, the plaintiff herein had on deposit in the Central Exchange Bank 
of Woodward $725.27, and on the same day the plaintiff delivered to the 
said bank his promissory note in writing, whereby he promised to pay 
to the order of the Central Exchange Bank, upon demand, $200, with 
interest at 10 per cent. from maturity until paid. The $200 represented 
by the note was not paid to the plaintiff in cash nor any part thereof, but 
was credited to his account on the books of the Central Exchange Bank, 
and entered upon the plaintiff’s pass book, showing that the plaintiff 
had on deposit with the said bank the unsecured sum of $925.27, being 
the $725.27 of plaintiff’s deposit prior to the execution of the note, and 
$200, evidenced by the note in question. 

On the next day after the plaintiff executed this note, and on Janu- 
ary 16, 1923, the Central Exchange Bank closed its doors and became 
insolvent, and on the same date all of its assets became the property of 
the bank commissioner of the state for the purpose of liquidation. 
On the 23d day of February, 1923, the bank commissioner sold to one 
L. C. Kelly all the assets of said defunct bank, and thereafter the de- 
fendant, Bank of Woodward, on March 10, 1923, was organized under 
the laws of the state of Oklahoma as a banking corporation, and upon 
its organization it purchased all the assets sold to the said L. C. Kelly, 
upon the same terms and conditions as the same were purchased by the 
said Kelly from the bank commissioner. It appears that the said Kelly - 
was one of the organizers, and an officer, of the defendant, Bank of 
Woodward. It appears that the purchase money paid for the said assets 
amounted to 50 per cent. of the unsecured deposits in said defunct bank, 
and that the defendant, Bank of Woodward, placed to the credit of each 
unsecured depositor in the said Central Exchange Bank a sum of money 
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equal to 50 per cent. of said deposit. It further appears that this ar- 
rangement was satisfactory to a large number of the depositors, including 
the plaintiff. 

Plaintiff alleged in his petition that 50 per cent. of $725.27 is $362.63, 
which amount is due the plaintiff from the defendant, Bank of Wood- 
ward. It appears that the plaintiff drew his check for $83.91 against his 
account, which was paid, and later presented his check to the defendant, 
Bank of Woodward, for the balance due him of $278.72, and demanded 
payment of the same and that the defendant bank, through its officers, 
refused to pay the same. 

The defendant’ bank in its answer says that, after this check for 
$83.91 was drawn upon plaintiff’s account, and after the said note was 
charged off as against the unsecured deposit of plaintiff that it left on de- 
posit to the credit of plaintiff and subject to his check the sum of $175.40, 
which it claims is the total sum due the plaintiff by virtue of the transac- 
tion, and that the defendant bank tenders into court or to the plaintiff 
the said sum of $175.40. 

Upon the close of the evidence in the case the court directed a verdict 
in favor of plaintiff for the amount sued for in his petition. 

Motion for new trial by the defendant bank was overruled, and judg- 
ment rendered that the plaintiff have and recover of and from the de- 
fendant the sum of $278.72, together with interest thereon at 6 per cent. 
from August 21, 1923, together with costs of the action. To this judg- 
ment and ruling of the court the defendant excepted, and the case has 
been duly appealed by the defendant bank to this court. 

The first assignment of error discussed by the defendant bank is that 
the trial court erred in not holding that the $200 note was an asset of the 
Central Exchange Bank, and that it was sold to the defendant bank 
as part of the assets of the Central Exchange Bank, and therefore was a 
collectible obligation against the plaintiff. 

The plaintiff pleaded in his amended reply and answer to the defend- 
ant’s answer failure of consideration for which the said note was given, 
and also pleaded, in a separate paragraph, a second defense in the way 
of a set off, and asks that the said $200 deposit on the books of the in- 


solvent bank be adjudged a set-off and counterclaim against the $200 
demand note, and that the same be canceled. 


‘*Even if defenses are inconsistenent, unless expressly prohibited by 
statute, they may still be united in one answer, and the pleader cannot 
be compelled to elect between such defenses.’’ Covington et al. v. 
Fisher, 22 Okl. 207, 97 P. 615. 


It must be conceded that at the time the $200 note was executed and 
plaintiff’s account credited with that sum the Central Exchange Bank 
was in an insolvent condition. The note was executed on the 15th day 
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of January, 


ary, 1923. 
Defendant in its brief says that — 


and the bank closed its doors on the 16th day of Janu- 


‘*As a matter of fact there was no money to pay Robertson (plaintiff) 
or anybody else in the bank at the time of its failure; but the books show 
that Robertson had $925.27, . . . part of which was the proceeds of 
this note which he had borrowed from the bank, and had placed to his 
credit. That is all there is in this case.’’ 


So that it appears that, while the books of the Central Exchange Bank 
showed a credit to the plaintiff of $925.27 at the time said bank closed 
its doors on the 16th day of January, 1923, as a matter of both law and 
fact no such credit was in existence, and therefore there was no con- 
sideration for the note in question. It is well settled that one who pur- 
chases the assets of an insolvent bank from the bank commissioner can- 
not be an innocent purchaser. 

In the case of Ward v. Oklahoma State Bank of Atoka, 51 Okl. 193, 
151 P. 852, the syllabus reads as follows: 


‘“Where the bank commissioner assumes possession of a state bank, 
he does not take the assets thereof for value and without notice, but sub- 
ject to all claims and defenses that might have been interposed against 
the bank had it continued under its corporate management. 

‘*One who acquires a promissory note by purchasing the assets of an 
insolvent state bank from the bank commissioner is not the holder thereof 
in due course.’”’ 


In Steelman y. Atchley, 98 Ark. 294, 135 8. W. 902, 32 L. R. A. 
(N. 8.) 1060, the court said: 


Assignees and receivers of insolvents are not regarded as purchasers 
for value without notice, but rather are personal representatives of the 
insolvents and standing in their shoes as far as their assets are concerned, 
and take same subject to set-offs, liens and incumbrances as they ex- 
isted at the time of their appointment.’’ 


The evidence in the lower court established, without controversy, the 
mutual relation of debtor and creditor existing between the Central Ex- 
change Bank and the plaintiff, Robertson, at the very time the Central 
Exchange Bank became insolvent. The evidence is beyond dispute that 
at that time it owed the plaintiff $925.27 on the general checking account, 
and at the same time the plaintiff owed the said bank his $200 demand 
note. 

Under such a state of facts the language used in Steelman v. Atchley, 
supra, is peculiarly applicable: ' 

‘‘That the relation between the bank and a general depositor, being 
that of a debtor and creditor, if the bank becomes insolvent a depositor 
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who is also indebted to the bank may set off the amount of his deposit in 
an action by a receiver or assignee of the bank to recover on the indebted- 
ness due the bank.”’ 


In the instant case the bank commissioner, in taking charge and col- 
lecting the assets of a failed bank, occupies a position analogous to that 
of a receiver (Briscoe v. Hamer, 50 Okl. 281, 150 P. 1101), and it is 
clear that the said L. C. Kelly, by purchasing the assets of the defunct 
bank for a price equal to 50 per cent. of the value of the deposits, would 
only receive what the bank commissioner could convey, and that the de- 
fendant, Bank of Woodward, as assignee of Kelly, took title to the assets 
of the Central Exchange Bank subject to all legal attaching disabilities. 

A number of cases are cited in defendant’s brief for the purpose of 
sustaining its proposition to the effect that the defendant bank is entitled 
to recover on the $200 demand note executed by the plaintiff. These 
cases, we think, are not applicable, in view of the evidence adduced by 
plaintiff and uncontradicted by the defendant, Bank of Woodward. 

A state of facts is shown by, the record which, we think, constitutes a 
set-off as a matter of law, and under such a situation the court may 
direct the verdict on its own motion. Cockrell v. Schmitt, 20 Okl. 207, 
94 P. 521, 129 Am.’St. Rep. 737; 38 Cye. 1563. 

We think the judgment of the trial court should be affirmed. 


INVESTMENT OF FUNDS OF ESTATE IN NAME 
OF TESTATOR’S WIDOW 


In re Ahrend’s Estate, Orphans’ Court of Essex County, 130 Atl. 
Rep. 219 


The will of a testator gave to his wife the residue of his estate for 
life, with remainder to his six children. His wife and son were 
appointed executors. The executors purchased a house and lot with 
funds of the estate, and title to the property was taken in the name 
of the testator’s widow. Subsequently, the executors filed an ac- 
counting and one of the testator’s daughters objected to the allow- 
ance of the amount expended in purchasing the house. 

The executors sought to justify the investment by putting in 
evidence an informal accounting in which the item objected to was 
included. At the end of this accounting all of the testator’s children 
had signed an agreement whereby they accepted the accounting and 
waived the filing thereof. It was held that this agreement did not 
estop the testator’s daughter from objecting to the allowance of the 
item in question, since it appeared that the agreement had been 
signed with the understanding that the house was purchased for the 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 398. 
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purpose of providing the testator’s widow with a home during her 
lifetime, and that the property would revert to the estate of the 
testator upon her death, whereas in fact title to the property was 
placed in the widow’s name and she had the power of disposing of it 
upon her death. 


Proceeding for accounting in the matter of the estate of Herman 
Ahrend, deceased. Testator’s daughter Ada excepts. Exception allowed. 

Theodore G. Hindenlang, of Newark, for accountants. 

Fred G. Stickel, Jr., of Newark, for exceptant. 


KOCHER, A. M.—Herman' Ahrend, late of the county of Essex, de- 
eeased, left a last will and testament, which was duly admitted to pro- 
bate by the surrogate of the sa'd county of Essex on the 15th day of 
January, 1917, wherein and whereby he gave certain factory property 
owned by him to his son Henry, and the residue of his estate to his wife, 
Anna, for life, with remainder to his children, Henry, Annie, Johanna, 
Lizzie, Augusta and Ada, and whereinshe appointed his son Henry, 
and his wife Anna, executors thereof. 

The said executors did not file any account until the 4th day of 
March, 1925, to which account various exceptions were taken by testa- 
tor’s daughter Ada, who is not on friendly terms with her brothers and 
sisters. Among the items excepted to is one wherein accountants pray 
allowance for the sum of $10,514.31, expended by them for the pur- 
chase of a house and lot on Treacy avenue, Newark, N. J. 

It is settled that trustees must invest the trust funds as directed by 
‘statute, and that they may not purchase real estate. Smith Robinson, 
83 N. J. Eq. 384, 90 A. 1063. The accountants, however, attempt to 
justify such investment by putting in evidence an informal accounting 
had between the executors and all parties in interest, at the end of which 
accounting appears the following: 

‘‘We, the undersigned, being all of children of Herman Ahrend, de- 
ceased, do hereby declare that we having read the foregoing account, do 
accept the same as being true and just, both as to the charges and dis- 
charges thereof, and that we do hereby waive the filing of the said ac- 
‘count in the office of the surrogate of Essex county.’’ 


This was signed by all of the children of Herman Ahrend. This ac- 
‘count contained the same item reciting the purchase of real estate now 
before the court, and it is contended on the part of accountants that, 
having approved the account containing this item, exceptant, who is 
one of the children of the testator, and who signed the informal account, 
is now estopped from objecting to this item. 

I do not think, however, that this contention can be successfully sus- 
ta_ned, in view of the fact that the executor himself, as well as all his 
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brothers and sisters, except Lizzie, those friendly with exceptant as well 
as those unfriendly, testified that the intention of all concerned was that 
the house was purchased for the purpose of providing their mother with 
a home during her lifetime, and that the property was to revert to the 
estate of the testator upon the death of their mother, and that they signed 
the above-mentioned informal account with that understanding, whereas, 
in fact, the title to the property in question was taken in the name of 
the widow, so that she now holds the fee simple with power of disposing 
of same upon her death. Herman says that he placed the title in his 
mother because he was so advised by a member of the bar who is now 
deceased. However that may be, it would appear that any intelligent 
layman must know that he cannot take funds of an estate and purchase 
property placing the title thereto in the tenant for life. The situation 
presented in this case is so unusual that it has been impossible to find 
cases even remotely bearing upon the subject. The case of Woodruff v. 
Lounsberry, 40 N. J. Eq. 545 (at bottom of page 549), 5 A. 99, is, how- 
ever, illustrative of the point. 

The fundamental principle in regard to a trustee, whether an execu- 
tor, administrator or guardian, is that he shall derive to himself no gain, 
benefit or advantage by the use of the trust funds. Whatever profit may 
be made or may accrue shall apply to and become a parcel of the estate. 
Voorhees v. Stoothoff, 11 N. J. Law, 145. 

Of course, this court has no jurisdiction to order the executor to ob- 
tain a conveyance of the property from his mother to the estate, or to 
hold that the mother holds the title in trust for the estate, and, even 
though it had, there are other complications which would effectually 
prevent this simple solution of the problem. The accountant testified that 
he had expended a considerable sum of his own money on the property 
in constructing a garage thereon and other improvements, amounting in 
all, as I recall, to $4,000 or thereabouts. In order to secure this money, 
he had his mother, the holder of the title convey him a one-half interest 
therein, and later on in a proceeding in the court of chancery, to which 
only he and his mother were parties, the title being in his mother, the 
deed to him was set aside and a lien imposed upon the property for the 
amount which he alleges he expended. - This being so, the property is 
incumbered by this lien. 

It would appear that the only solution is to allow the exception, and 
to surcharge the executor with the amount thereof and such additional 
sum as shall equal the present value of the property. 

















Questions Based on Banking Decisions Published in 
the October Issue of This Magazine 


The questions given below are based on the decisions and 
articles published in the October issue of The Banking Law 
Journal. After each question is given the page of the October 
issue where the answer to the question may be found. 


Checks 


1. A bank receives a check for collection. Is it a holder in due 
course? (See October issue, page 739, for answer.) 


2. A depositor fails to use in the preparation of his checks any 
device intended to prevent fraudulent alteration. Is he guilty of 
negligence? (See October issue, page 751, for answer.) 


3. A bank, in good faith and without negligence, pays to an in- 
nocent holder a check drawn upon it, which has been fraudulently and 
materially altered. Can the bank recover from the holder the amount 
paid? (See October issue, page 752, for answer.) 


4. <A person gives value for a check in reliance upon the statement 
of an officer of the drawee bank that the check is good, and the bank 
later pays the check. Subsequently it is discovered that the check has. 
been altered. Can the bank recover the amount paid on the check? 
(See October issue, page 756, for answer.) 


5. A drawee bank, which has paid an altered check, recovers the 
amount paid from the person to whom payment was made. Can the 
latter recover from the person from whom he received the check? (See 
October issue, page 758, for answer.) 

6. A drawee bank, after discovering that a raised check has been 
paid, delays unreasonably in giving notice of that fact to the person to 
whom payment was made. Will such delay prevent the bank from re- 
covering from the party to whom payment was made? (See October 
issue, page 759, for answer.) 


7. What are the rights of a bona fide holder of an altered check? 
(See October issue, page 759, for answer.) 


Deposits 


8. The holder of an interest-bearing time deposit certificate for 
$6,000, upon learning that the bank which issued it is in financial difficul- 
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ties, surrenders the certificate to the bank and receives in place of it a de- 
posit slip showing him to be an ordinary depositor. At the time the bank 
is hopelessly insolvent. Subsequently the bank fails. The statutes of 
the state where the bank is located do not entitle the owner of an in- 
terest-bearing deposit to the protection of the depositors’ guaranty fund. 
Is the depositor entitled to participate in the guaranty fund? (See 
October issue, page 780, for answer.) 


9. Can the gift of a savings bank deposit be accomplished by 
the delivery of the passbook to the donee? (See October issue, page 
769, for answer.) 


10. The owner of five certificates of deposit amounting in the ag- 
gregate to $1,000, leaves them with the bank for safekeeping. She signs 
an instrument in the form of a check directing the bank to pay to her 
brother $1,000 after her death, and at the same time signs an order 
directing the bank, in case of her death, to turn over to her brother her 
time deposit account. By her will she leaves all of her property to a 
foster son. After her death is her brother entitled to the certificates? 
(See October issue, page 761, for answer.) 


11. A former officer of a bank deposits money in the bank, which is 
in a failing condition, for the purpose of assisting the bank. Is the de- 
posit protected under a law providing that, upon the suspension or in- 
solvency of a bank, ‘‘the unsecured depositors and holders of exchange 
in good faith’’ shall be paid from the depositors’ guaranty,fund? (See 
October issue, page 741, for answer.) 


12. Upon the insolvency of a bank a depositor, who is also a stock- 
holder, presents a claim for the amount of his deposit. His stockholder’s 
liability has not been determined at the time the claim is presented. 
Can he enforce the claim? (See October issue, page 791, for answer.) 


Miscellaneous 


13. Can a trust company organized under the laws of another state 
be appointed trustee in New Hampshire under the provisions of a will? 
(See October issue, page 743, for answer.) 


14. A New York statute imposes a tax upon moneyed capital com- 
ing into competition with the business of national banks. Under this 
statute is the capital of a corporation engaged in the business of buying 
and selling complete issues of corporate bonds secured by real estate 
mortgage taxable? (See October issue, page 747, for answer.) 


15. A purchases four shares of bank stock of the par value of $100 
per share, paying therefor the sum of $500. He makes the purchase upon 
the sellers’ representations that the bank is in good condition and that 
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the stock is worth $125 per share. Thirty days later, the bank fails and 
an assessment of $400 is levied against A. He is compelled to pay it. 
Subsequently he brings an action against the sellers to recover the price 
which he paid for the stock plus the assessment. Is he entitled to re- 
cover? (See October issue, page 741, for answer.) 


16. A promissory note is stolen from the maker after it has been 
signed but before it has been delivered. The note comes into the hands 
ef a person who pays value therefor without notice of the fact that it 
has been stolen. Is the note a negotiable instrument? (See October 
issue, page 764, for answer.) 


17. After certain persons have signed a note as sureties it is altered 
so as to make it payable at a different place than the one originally 
named. Thereafter the sureties see the note and ask for an extension of 
time without making any objection to the terms of the note. They also 
file a claim based on the note against the insolvent estate of the maker. 
Can they escape liability on the note on the ground that it is void because 
of the alteration? (See October issue, page 775, for answer.) 

18. A husband acting as administrator of his wife’s estate uses part 
of the assets of the estate to pay a personal indebtedness to a bank. The 
bank has notice that the payment is made out of the assets of the estate. 
Is the bank entitled to retain the money as against the creditors and 
heirs of the decedent? (See October issue, page 785, for answer.) 


19. A person holding bonds of the Italian government, with interest- 
bearing coupons, loses some of the coupons. The bank where the coupons 
are payable has been furnished with funds with which to pay them. The 
owner of the bonds requests the bank to pay the amount of the lost 
coupons, and offers to give the bank a bond of indemnity against loss. 
Must the bank pay? (See October issue, page 797, for answer.) 

20. A company issues temporary certificates entitling the holder to 
receive certain bonds upon surrender of the certificates. It is recited in 
each certificate that every taker and holder thereof agrees that the com- 
pany shall treat the bearer as the absolute owner for all purposes, and 
that the company shall not be affected by any notice to the contrary. 
Are the certificates negotiable? (See October issue, page 802, for answer.) 


21. The postmistress of a town in Louisiana purchases from a bank 
five bank drafts, payable to the postmaster at New Orleans. The drafts 
are purchased with government funds. The drawee bank refuses to pay 
the drafts, and subsequently the bank which has issued them fails. A 
certificate for the amount of the drafts is issued to the postmistress by 
the liquidators of the bank, and is assigned by her to the government. Is 
the government entitled to have the claim paid as a preferred claim? 
(See October issue, page 805, for answer.) 





Trenton Trust Company, Trenton, N. J. 


HE Trenton Trust Company has demonstrated 
that a bank can have security as well as a door- 
way that extends an invitation in itself. 


ALFRED C. BOSSOM 


BANK ARCHITECT § EQVIPMENT ENGINEER. 
680 FIFTH AVENVE, NEW YORK 
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BANK AND INVESTMENT ITEMS 


CASES ON BUSINESS LAW — The 
West Publishing Co. of St. Paul, Minn., 
has just brought out a volume entitled 
“Cases on Business Law” by Ralph S. 
Bauer, Professor of Law, De Paul Uni- 
versity, Chieago, formerly Assistant Pro- 
fessor of Business Law in the University 
of IHinois and Essel Ray Dillavou, As- 
sistant Professor of Business Law, Uni- 
versity of Illinois. 

It is the purpose of the present volume 
to do for the study of other subjects of 
business law by students in colleges of 
commerce what has already been done in 
contracts, ageney, negotiable instruments, 
sales, partnership, and corporations by 
Briton and Bauer’s Cases on Business Law. 
Since the publication of the latter work, 
the authors of the present book have de- 
veloped, at the University of Illinois, a 
course that carries the same general type 
of treatment through all of the other im- 
portant subjects of Business Law. The 
present -book is the outgrowth of the de- 
velopment of that course. The success of 
the previous volume, and the popularity of 
the second course, have led the authors 
to believe that this book fills a need no 
less real than that supplied by the first 
volume. The subjects perhaps almost uni- 
versally regarded as fundamental have 
been covered in the earlier volume; yet 
subjects of great practical importance are 
treated in this one. 

The book is divided into nine parts as 
follows: 

I. Bailments and Carriers. 

II. Security Rights in Rem. 
III. Seeurity Rights in Personam. 
IV. Property. 


V. Insurance. 
VI. Banks and Banking. 
VII. Bankruptcy. 
VIII. Crimes. 
IX. Regulation of Trade. 
The book contains 1,024 pages, is bound 
in buckram and the price is $5.00 de- 
livered. 


COOK’S CASES ON EQUITY—Another 
recent publication of the West Publishing 
Co. of St. Paul, Minn., is Cook’s Cases 
on Equity, Volume 2, by Walter Wheeler 
Cook, Professor of Law, Yale University, 
also one of the “American Casebook Ser- 
ies.” This work consists of 3 volumes. 
Volume 1 was published in 1923. Volume 
3 will appear later. The following are the 
six chapters into which the book is di- 
vided: 

I. The General Seope of the Remedy 
of Specific Performance. 

II. The Fulfillment of Conditions, Ex- 
press and Implied (Herein of Laches and 
the Statute of Limitations). 

III. Part Performance and the Statute 
of Frauds. 

IV. Equitable Conversion by Contract. 

V. Equitable Servitudes. 

VI. Misrepresentation, Mistake and Hard- 
ship as Defenses to Specific Performance. 

The book contains 900 pages, is bound 
in dark green buckram and the price is 
$5.50 delivered. 


COSTIGAN’S CASES ON TRUSTS— 
Another recent publication of the West 
Publishing Co. of St. Paul, Minn., is Cos- 
tigan’s “Cases on Trusts” by George P. 
Costigan, Jr., Professor of Law, Univer- 


ULLY 65% of the imports of Porto Rico enter through the Port 

of San Juan. Our head office is in San Juan, our branches are 
at such strategic points, for commercial banking and collections, as the 
seaports of Arecibo, Mayaguez and Ponce, with an inland branch at 
Caguas. We have an intimate knowledge of the people while safe- 
guarding the interests of our clients in the United States. 


We Specialize on Collections 


AMERICAN COLONIAL BANK 


OF PORTO RICO 





A Distinctive Service for 
Your New York Business 
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MECHANICS & METALS 
NATIONAL BANK. 


OF THE CITY OF NEW YORK. 


Deposits, Sept. 28, 1925, $271,000,000 


G. W. McGARRAH 


Chairman of the Board 


sity of California, Author of Casebooks 
on Wills, Legal Ethics, Contracts, ete. 
This is one of the West Co.’s “American 
Casebook Series.” 

The book is divided into the following 
nine chapters: 

I. The 

and Certain 
Relations. 

II. The Elements of a Trust. 

III. The Remedies of the Cestui, The 
Nature of His Interest, and the Remedies 
of His Creditors. 

IV. Some Duties, Powers, and Liabili- 
ties of Trustees. 


Between Trusts 
and Equitable 


Distinetion 
Other Legal 


V. Priorities and Purchase for Value. 


VI. The Statute of Frauds. 
VII. The Statute of Wills. 
VIII. Constructive and Resulting Trusts 
and Kindred Relations. 
IX. The Modification and Termination 
of Trusts. 
The book contains 997 pages, is bound 
in dark green buckram, and the price is 
$5.50 delivered. 


THE GIRARD NATIONAL BANK of 
Philadelphia, in its November 14 issue of 
“Economie Review,’ writes as_ follows: 
“Furious and unparalleled trading and 
speculation in the stock markets has been 
an outstanding phenomenon in economic 


JOHN McHUGH 


President 


developments of the past month. Specula- 
tion in real estate also continued un- 
abated, but it is noteworthy that there has 
been and is comparatively no speculation 
in commodities. This fact makes a strong 
point for general stability. In reality, in- 
dustry and business are resting on an ex- 
ceedingly broad and strong foundation. 
This appears amply to justify the notably 
unequivocal predictions of continued and 
great trade activity which have been made 
by recognized chief leaders in important 
industries of the country. Undoubtedly 
there is that basis for confidence in the 
future which gives assurance in virtually 
all lines of trade, greater than has been 
felt at any time since the war. 

“From almost all quarters come evi- 
dences of expanding business. Manufac- 
turers have much larger forward orders, 
this notwithstanding that plants and fae- 
tories are running generally at materially 
larger output. Goods have not aceumu- 
lated, consequently do not press for mar- 
kets. Neither is there any scarcity or 
lack of producing capacity, so that ex- 
panding demands can be supplied without 
unduly influencing prices. 

“Most industrial and railroad companies 
are exceedingly strong in cash resources 
so that they have no real financial prob- 
lems. This noteworthy situation has. re- 





A Complete Banking Service 


The Midland Bank offers exceptional facilities for the transaction 
of banking business of every description. Together with its 
affiliations it operates 2,250 branches in Great Britain’ and 
Northern Ireland, and has agents and correspondents in all parts 
of the world. The Bank has offices in the Atlantic Liners 
Aquitania, Berengaria and Mauretania, and a foreign branch office 
at 196 Piccadilly, London, specially equipped for the use and 
convenience of visitors in London. 


MIDLAND BANK 


LIMITED 
HEAD OFFICE: 5 THREADNEEDLE STREET, LONDON, E.C.2 


Affiliated Banks: 


Belfast Banking Co. Ltd., Northern Ireland; The 


Clydesdale Bank Ltd., and North of Scotland Bank Ltd., Scotland 


sulted out of earnings wisely conserved for 
the cash needs of the companies. This 
condition makes a chief reason why de- 
mands upon banks for funds for current 
business are not far larger than they are. 
Were it otherwise, with the tremendous 
turnover, there would be a great borrowing 
demand pressing upon the banks of the 
eountry. 

“Earnings statements generally which 
have come to hand strikingly reflect the 
better and improving business which has 
followed the let-down earlier in the year. 
Thus the United States Steel Corp. re- 
ported for the third quarter net income 
equal to $3.44 a share on its common 
stock, comparing with $3.06 in the second 
quarter, and $1.72 a share in the Septem- 
ber period of 1924. For nine months 
$9.44 a share was earned. The Bethlehem 
Steel Corp. earned 56 cents a share on its 
common stock in the third quarter, and 
in nine months $3.53 against $1.48 in the 
same period last year. Both it and the 
Republic Iron & Steel Co. made earnings 
on their common stocks in the third quar- 
ter to compare with deficits last year. The 
Youngstown Sheet & Tube Co. earned its 
quarterly dividend more than three times 
against a large deficit for 1924.” 


GENERAL MOTORS ACCEPTANCE 
CORP.—G. M. A. C., the financing or- 


y ¢ " ¢ 


ganization of General Motors, has an- 
nounced that on October 8th its volume 
reached the billion-dollar class—a total of 
$1,000,105,782, having been financed from 
inception, January 27, 1919, up to the 
close of business on the date mentioned. 
The figures for the various years follow: 
20,880,988 
104,102,634 
77,457,029 
135,256,702 
218,616,114 
253,649,315 
190,143,000 


1920 
1921 
1922 
1923 
1924 
1925—Oct. 


Total $1,000,105,782 


This large total represents money ad- 
vanced to finance solely the distribution 
and sale of new General Motors products 
and used ears taken in trade by General 
Motors dealers and re-sold on G. M. A. C. 
plan. The plan is available only to Gen- 
eral Motors dealers. 

dven more significant, however, than the 
huge total of business is the fact that it 
has been transacted on such a plane of 
good credits, that the losses incurred have 
been extremely small. The loss experience 
cn all classes of paper to August 31st 
amounted to only $1,299,207 or .135 per 
cent. of the volume transacted. 

“This is a record of which the corpora- 





Invisible Telephone Facilities 


O* ITS 42,000,000 miles of wire that daily speed 
46,000,000 messages to their destinations, the Bell 
System has more than 28,000,000 miles underground. 


The proportion of underground wire has steadily in- 
creased with the expansion of American cities and today 
71 per cent. of the Bell System’s exchange wire is in 
cables beneath the streets of densely populated areas. 


These underground cables and the conduits in which 
they are laid are the unseen portion of the Bell System’s 
plant facilities. These facilities showed a book cost at 
the beginning of 1925 of $2,266,923,466, and expansions 
at the rate of approximately $1,000,000 a day have 
since been added. 


This nation-wide plant and its nation-wide service 
underlie Bell System securities. 


The stock of the A. T. & T., parent company of 
the Bell System, can be bought in the open market 
to yield a good return. Write for information. 


“BELL TELEPHONE 
SECURITIES CO. ine 


D.F Houston, President 
195 Broadway NEW YORK 
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All of these bonds having been subscribed for this advertisement appears only as a matter of record 


$100,000,000 
Kingdom of Italy 


EXTERNAL LOAN SINKING FUND 7% GOLD BONDS 


To be dated December 1, 1925 To mature December 1, 1951 
Interest payable June 1 and December 1 


EXCEPT FOR THE PURPOSES OF THE SINKING FUND, THESE BONDS ARE NOT SUBJECT TO REDEMPTION 
UNTIL JUNE 1, 1941, ON AND AFTER WHICH DATE THEY MAY BE REDEEMED, AT THE OPTION OF 
THE GOVERNMENT, ON ANY INTEREST DATE, AS A WHOLE BUT NOTIN PART, AT 100%. 


A cumulative Sinking Fund which, it is estimated, will redeem the entire issue by maturity, 
will.be created by the Kingdom of Italy by annual payments of $1,500,000 on September 15 
of each year, beginning September 15, 1926. Such payments, together with 
sums equal to the interest on all Bonds previously acquired for the Sink- 
ing Fund, are to be applied on the succeeding December I to 
the redemption, at 100%, of Bonds drawn by lot. 


Principal and interest payable in United States gold coin of the present standard of weight and 
fineness in New York City at the office of J. P. Morgan & Co. without deduction 
for any Italian taxes present or future 


Coupon Bonds in denominations of $1,000, $500 and $100, not interchangeable 


J. P. MORGAN & CO., FISCAL AGENTS 


His Excellency, Count Giuseppe Volpi, Minister of Finance of the Kingdom of Italy, authorizes 
the following statement in connection with this issue: 
BUDGET The Italian Government's budget is balanced. Since 1922, the budgetary sit uation has been 
undergoing steady improvement, and in the fiscal year ended June 30, 1925, actual revenues 
emounted to 20,456 ,000,000 lire, and expenditures to 20,247 000,000 lire, resulting in a surplus of 209,000,000 
lire. The Government's budget for the current fiscal year (ending June 30, 1926), as ed by the Italian 
Parliament, shows an estimated surplus of over 177,000,000 lire, and includes estimated payments on the 
inter-governmental debts. Receipts for the first three months of the current fiscal year, according to 
provisional returns, showed an excess of about 168,000,000 lire over expenditures. 


PURPOSE The Italian Government has acailable resources and revenues sufficient for its current 
OF ISSUE requirements, both domestic and foreign. It proposes, therefore, to devote none of the 

proceeds of the present loan to ordinary expenditures but to hold the entire amount as a gold 
reserve available for currency stabilization purposes, leading to the final steps in the Government's 
definite fiscal and financial policy. of which a completely stabilized currency is a vital part. 


GOVERNMENT Since 1923, the Italian Government has made progress in funding ite floating debt 
DEBT and in reducing the outstanding amount of its total internal debt. On June 30, 1923, the 
total internal debt amounted to 95,544,000,000 lire; on June 30, 1925 it stood at 90,841,000,000 
lire, a reduction of over 4,790,000,000 lire. With the exception of a very limited amount of bonds issued 
in London prior to 1914, the present loan constitutes the entire Italian Government external debt in the 
hands of the public. The Government's indebtedness to the United States Government has been funded 
under an agreement dated November 14, 1925, subject to ratification by the United States Congress and the 
Italian Parliament. This agreement provides for payment over a period of sixty-two years, beginning with 
payments of $5,000,000 annually during the first five years. gradually increasing during the life of these bonds 
to approximately $26,500,000 in the twenty-ffth gear and to approximately $31,500,000 in the twenty-sixth 
r. The Italian Government's only other inter-governmental debt is that to the British Government, 
discussion of which is under way. 


THE ABOVE BONDS ARE OFFERED FOR SUBSCRIPTION, SUBJECT TO THE CONDITIONS 
STATED BELOW, AT 943% AND ACCRUED INTEREST, TO YIELD OVER 7.48% 
TO MATURITY AND OVER 7.56% TO THE AVERAGE MATURITY DATE. 


All subscriptions will be received subject to the issue and delivery to us of the Bonds as planned, 
and tu the approval by our counsel of their form and valid: ty. 


Subscription books will be opened at the office of J. P. Morgan § Co. at 10 o'clock A. M., Friday. 
November 20, 1925, and will be closed in their discretion. The right is reserved to reject any and all 
applications, and also, in any case, to award a smaller amount than applied for 

The amounts due on allotments will be payable at the office of J. P. Morgan § Co., in New York 
funds to their order, and the date of payment (on or about December 9, 1925) will be stated in the 
notices of allotment. 


Temporary Bonds or Interim Receipts will be delivered, pending the preparation and delivery of 
the definitive Bonds. 

Application for the listing of the definitive Bonds on the Vew York Stock Exchange is to be made 
by the Italian Government. 


J. P. Morgan & Co. 
First National Bank, New York The National City Company, New York 
Guaranty Company of New York Bankers Trust Company, New York 
Harris, Forbes & Co. Lee, Higginson & Co. Kidder, Peabody & Co. 
Brown Brothers & Co. E. H. Rollins & Sons Spencer Trask & Co. Halsey, Stuart & Co., Inc. 
National Bank of Commerce in New York Mechanics & Metals National Bank 
The Equitable Trust Co. of New York New York TrustCompany American Exchange-Pacific National Bank 
Corn Exchange Bank Bank of the Manhattan Company Chemical National Bank 
Seaboard National Bank Empire Trust Co. National Park Bank 
J. & W. Seligman & Co. Marshall Field, Glore, Ward & Co., Inc. Clark, Dodge & Co. 
Hayden, Stone & Co. Redmend & Co. Bonbright & Co., Inc. 
White, Weld & Co. Ladenburg, Thalmann & Co. J. G. White & Co., inc. Kissel, Kinnicutt & Co. 


New York, November 20, 1925. 





tion naturally is proud.’ According to 
C. C. Cooper, president of the Acceptance 
Corp. 
efficient operation, careful credits and 
prompt collections, and has resulted in 
G. M. A. C. being in a position to offer 
the lowest available financing rates in con- 
nection with the purchase of General Mo- 
tors products on time. 

The new retail plan put into effect 
August 1 has been received with enthusi- 
asm, and the substantial increases in vol- 
ume during August and September indi- 
cate a far greater use of G. M. A. G 
facilities than at any previous time in the 
corporation’s history.” 


LIBERTY BANK OF BUFFALO BUILT 
IN RECORD TIME—The day of fast 
building is not over. On Tuesday, October 
13, the Liberty Bank of Buffalo opened 
its new quarters. The contract with the 
bank, made with’ John Gill & Sons of 
Cleveland, Ohio, provided that the struc- 
ture was to be completed in 365 working 
days, exclusive of the banking room equip- 
ment. The banking room was completed 
and the building finished on the 333rd day 
after work was begun. Thirty-two days 
ahead of schedule the bank moved into 
its new quarters and was ready for busi- 
ness. 

The architect for this work was Alfred 
C. Bossom, 680 Fifth avenue, New York 
City. 


GEORGE E. ROBERTS FORECASTS 
CONTINUED PROSPERITY — The out- 
standing feature of the business situation 
in the United States is the restoration of 
normal price relations between agricultural 
and other products, correcting a condition 
that has been the main cause of instability 
and seeming to afford the best basis for 
lasting prosperity that the country has had 
since the war, George E. Roberts, vice- 
president of the National City Bank of 
New York says in the current issue of the 
American Bankers Association Journal. 

“It is said by those who have misgivings 
as to the future that the general level of 
prices still is very high, that the amount 
of bank credit is greater even than at the 
height of the boom in 1920, and that these 
facts are indicative of an inflated situa- 
tion,” Mr. Roberts says. “It is suggested 
that the restoration of’ industry in Europe 
means the beginning of intense competi- 
tion, which is likely to put our price struc- 
ture to a severe test, and may put such 
pressure upon our industries as to force 
both wages and prices down to lower levels. 

“Many people are apprehensive particu- 
larly of German competion but we should 
remember that Germany was a great figure 


“Tt has been made possible only by. 
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in the world trade before the war. She 
was buying at least as much as she was 
selling, she was making as much business 
for other people as she was doing abroad 
herself, and therefore was doing as much 
to support prices as to depress them. 

“Tf there is nothing in the monetary 
or credit situation to force a general 
price-movement to lower levels such a 
movement is not likely to occur. The gen- 
eral price level moves upward more easily 
than downward. Most people are willing 
to co-operate in a rising price movement,. 
provided they can participate in it, but 
falling prices are unpopular, and cannot 
go far in organized industry without meet- 
ing with resistance. The present system 
of prices is so firmly established and its 
various factors so interlocked that there- 
is no prospect of its being lowered ma- 
terially, except by influence which would 
operate slowly over a long period of time. 
The essential economic condition is that 
the equilibrium in industry and in price- 
relations be restored and apparently this. 
is now in the way of being accomplished 
at about the present price level. 

“Commodity prices average about the: 
same as two years ago, and the increase 
over a year ago is almost wholly in farm 
products, in which case it is significant of 
increased stability in the business situa- 
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tion. The commodity situation is prac- 
tically free from price inflation, reckoning 
prices with relation to production costs. 
Business policies have been cautious over 
so long a time that inventories as a rule 
are comparatively low, and there is reason 
to believe that the regular turnover of 
trade is being handled with a _ smaller 
amount of bank credit in proportion to 
the volume of business than at any time 
heretofore. The general industrial and 
trade situation shows none of the signs 
of a culminating period of expansion. 

“On the contrary, the signs are more 
like those of an incipient period of infla- 
tion. There is speculation in the stock 
market and in city and suburban real es- 
tate in many localities, and there are other 
indications of the influence of easy money 
around the edges of the main business 
situation, but conservative sentiment still 
rules in regular trade and manufacturing 
circles. Cheap money is a great breeder 
of inflation and extravagance and we are 
not without symptoms that the speculative 
fever is abroad in the land. It has in- 
sidious ways of getting into the business 
situation, and over-building at a level 
of costs is one of them. We are an op- 
timistic people, and in times of prosperity 
always in danger of discounting the fu- 
ture too freely. 


“T am impressed that we are not likely 
to have another period of deflation with- 
out first having a period of inflation. In 
other words, the next movement is more 
likely to be one of rising than falling 
prices, but if the present conservative 
sentiment is maintained in the business 
community, we may have a long period 
of good business with only moderate price 
fluctuations. The stability of prices and 
of commercial loans shows a healthy state 
of business.” 


THE MELLON NATIONAL BANK 
announces an increase of $1,000,000 in its 
surplus, which now makes the total surplus 
$7,000,000. 


SPRING MEETING OF THE AMERI- 
CAN BANKERS’ ASSOCIATION — The 
1926 Spring Meeting of the Executive 
Council, American Bankers’ Association, 
will be held at Pinehurst, North Carolina, 
May 3 to 6, 1926, it was announced here 
today by F. N. Shepherd, executive man- 
ager of the association. The Executive 
Council is the ad interim governing body 
of the association between its general 
meetings in annual convention in the fall 
and is representative of all parts of the 
country. The Spring Meeting is attended 


by about 350 bankers and their guests. 


STATEMENT OF THE OWNERSHIP, MANAGEMENT, CIRCULATION, ETC., REQUIRED BY 
THE ACT OF CONGRESS OF AUGUST 24, 1912, OF THE BANKING LAW JOURNAL, published 
monthly at Boston, Mass., for Oct. 1, i925. 


State of New York, County of New York, ss: 

Before me, a Notary Public in and for the State and county aforesaid, personally appeared 
Alexander Puglisi, who, having been duly sworn according to law, deposes and says that he is the 
business manager of the Banking Law Journal, and that the following is, to the best of his knowl- 
edge and belief, a true statement of .he ownership, management (and if a daily paper, the circula- 
tion), etc., of the aforesaid publication for the date shown in the above caption, required by the 
Act of August 24, 1912, embodied in section 443, Postal Laws and Regulations, printed on the 
reverse of this form, to wit: : 

1. That the names and addresses of the publisher, editor, managing editor and business man- 


ager are: 
Publisher 
Editor 


Brady Publishing Corp., 465 Main St., Cambridge, Mass. 
John E. Brady, 71 Murray St., New York, N. Y. 
Managing Editor John E. Brady, 71 Murray St., New York, N. Y. 

Business Manager Alexander Puglisi, 71 Murray St., New York, N. Y. 


2. That the owners ere: (Give names and addresses of individual owners, or if a corporation, 
give its name and the names and addresses of stockholders owning or holding 1 per cent. or more 
of the total amount of stock). Brady Publishing Corporation, 465 Main St., Cambridge, Mass. 
‘Willard C. Warren, K. F. Warren, W. H. Butt, J. R. Duffield and E. H. Youngman, all of 71 
Murray Street, New York, N. Y. Warren Publications, Inc. (W. C. Warren holds 99% of the 
stock.) 71 Murray Street, New York, N. Y. 

3. That the known bondholders, mortgagees and other security holders owning or holding 1 per 
—. - are of total amount of bonds, mortgages, or other securities are: (If there are none, 80 
state. Yone. 

4. That the two paragraphs next above, giving the names of the owners, stockholders, and 
security holders, if any, contain not only the list of stockholders and security holders, as they 
aprear upon the books of the company, but also, in cases where the stockholder or security holder 
*npvears upon the books of the company as trustee or in any other fiduciary relation, the name of 
the person or corporation for whom such trustee is acting, is given; also that the said two para- 
graphs contain statements embracing affiant’s full knowledge and belief as to the circumstances 
and conditions under which stockholders and security holders who do not appear upon the books 
of the company as trustee, hold stock and securities in a capacity other than that of a bona fide 
owner; and this affiant has no reason to believe that any other person, association, or corporation 
egg Bad interest direct or indirect in the said stock, bohds or other securities than as so stated 
y him. 

5. That the average number of copies of each issue of this publication sold or distributed 
through the mails or otherwise to paid subscribers during the six months preceding the date shown 
ae his information is required from daily publications only. 


ALEXANDER PUGLISI. 
Sworn to and subscribed before me this Ist day of October, 1925. 
(Seal) 


8. C. Congdon, 
Notary Public, Kings County. 
(My commission expires March 30, 1926.) 





Poor SAMUEL PEPYS! 
He had a terrible time with his money 


IKE other men of means of his 

day, Samuel Pepys had turned 
over his money to a goldsmith for 
safekeeping. Becoming worried of 
losing it, he had withdrawn a con- 
siderable sum which he sent by his 
wife to Brampton in the country. 
And this is what she did. 

Relying on the hope that all the 
neighbors would be in church, she 
and her father buried the money in 
broad daylight “‘under the possible 
observation of a hundred pair of 
eyes.” 

Poor Pepys! On hearing the news, 
he rushed pell mell to Brampton, 
torn with anxiety that the precise 
spot had been forgotten. Arriving 
there at midnight, he “dug up the 
treasure by lantern light, broke the 
box and lost nearly a hundred pieces 
in the dirt.” 


On the following day, he renewed 


the search, washing out the earth 
with a pail and sieve, “just as they 
do for dyamonds in other parts of 
the world, and I am pretty well sat- 
isfied that my loss is not great and 
do bless God that it is so well.” 


Smile, if you will, at the troubles 
of Pepys, but the safekeeping of 
money has always presented 
difficulties. 


It is still no easy matter for a man 
to always be sure that his invest- 
ments will maintain their value. 


Would unbiased investment facts 
help you? This is just what the 
Seaboard —with no securities of its 
own to sell—offers you. We report 
facts without any self-interest 
in the matter. Our unusual facil- 
ities for gathering information 
about securities is a service we are 
glad to extend to all our depositors. 


THE SEABOARD NATIONAL BANK 
of the City of New York 


Broad and Beaver 


24 East 45th Se. 
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